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With Our Contributors 





Mr. George T. Altman—“Cor porate High- 
lights of 1942 Revenue Act’, beginning on 
page 7, is a practicing attorney in Los 
Angeles, California whose practice is re- 
stricted to taxation. Mr. Altman, who is 
well known to readers of the magazine 
through his many contributions is also a 
Certified Public Accountant. 

Mr. John K. Hulse—“Pay As You Owe 
Income Tax Collection Plan,’ beginning on 
page 7, is a Certified Public Accountant in 
Philadelphia, Pennsylvania. Mr. Hulse sug- 
gests in his article a thought provoking plan 
for minimizing administrative expense in con- 
nection with the collection of the income tax. 

Mr. Nicholas Picchione—“‘The Negative 
Side of the Ruml Plan’, beginning on page 10, 
takes issue with Mr. Ruml’s widely pub- 
licized plan of income tax collection. Mr. 
Picchione heads the firm of Nicholas Picchione 
and Company, Accountants and Auditors in 
Providence, Rhode Island; and is a C. P. A., 
member of American Institute of Accountants, 
National Association of Cost Accountants and 
is also a teacher of a college course on income 
taxes. 


Mr. Dana F. Cole—“Gifts of Future Inter- 
ests’, beginning on page 16, is a member of 
Martin and Cole, Public Accountants, Lincoln, 
Nebraska. Mr. Cole is also teacher of Busi- 
ness Administration University of Nebraska, 
and author of several books on accounting. 

Mr. James J. O’Leary—“New York Sales, 
Personal Property and Compensating Use 
Taxes”. Here for the first time these inter- 
related tax laws of the City of New York 
are explained and distinguished. Mr. O’Leary 
is well qualified to treat upon this subject; 
having been a member of the New York City 
Emergency Tax Division and in charge of 
the Sales Tax field unit. He is at present a 
member of the staff of T. M. Byxbee Com- 
pany, New-York. 


Professor Roy G. Blakey—“Alcoholic Bev- 
erage Taxes”, beginning on page 26, and Mrs. 
Blakey (nee Glady s McAlpine Campbell) have 
been collaberating in tax research and writing 
since 1918 when he was with the United States 
War Trade Board and she was with the 
Income Tax Division of the United States 
‘Treasury. Most of Mr. and Mrs. Blakey’s 
numerous articles and books carry both names 
as authors, though a few do not. Professor 
Blakey is teaching Public Finance at the 
University of Minnesota. He has been with 
the U. S. Treasury, consultant and adviser 
of governors and tax commissions of several 
states, chief of the Division of Economic Re- 
search, U. S. Bureau of Foreign and Domestic 
Commerce. 


H. Arnold Strangman—* Income Tax Rec- 
ords For Individuals” beginning on page 29 
is a Tax Accountant in Los Angeles, Cali- 
fornia, and a frequent contributor. His ar- 
ticle points out a coming necessity for small 
individual taxpayers—adequate personal finan- 

cial records. 

Professor Paul Haensel—“Mr. Paul on the 
Sales Tax”, beginning on page 32, proposes a 

national sites | tax and presents some interest- 
ing data’ on this form of taxation—Mr. 
Randolph Paul, General Counsel of the Treas- 
ury to the contrary. 
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U. S. Supreme Court 


January will probably see the decision of the following 
important tax cases by the Supreme Court. 
American Dental Co.; Helvering v. The CCA-7 held that can- 
cellation of previously accrued rent and interest charges were 
not income to the taxpayer. Cert. applied for August 14, 1942. 
Detroit Bank, The (Est. of Paul) v. U. S. The following issues 


are involved: Whether Sec. 315(a), 1926 Act (Code Sec. 
827(a)), imposes a lien for estate taxes separate and distinct 
from that imposed by Sec. 3186 of the Revised Statutes (Code 
Secs. 3670-3677). Whether if such a separate lien exists it is 
necessary that it be filed or recorded to make it effective against 
bona fide purchasers and encumbrancers. Whether such a lien 
attaches to property owned by a decedent as one of tenants by 
the entirety. And, whether, if a separate lien is imposed and 
is construed to be effective against bona fide purchasers with- 
out the necessity of filing and recording, it violates the Fifth 
Amendment to the Constitution. Certiorari applied for June 
7, 1942. 

Kieselbach et al. v. Com. The CCA-3 held that a portion of 
condemnation award designated as interest was ordinary in- 
come and that the holding period of condemned property ended 
at the time the municipality took title and not when payment 
was made. Cert. applied for by taxpayer, June 27, 1942. 

Michigan v. U. S. The CCA-6 determined that the liens of 
the United States were paramount to the liens of the State of 
Michigan, County of Wayne and City of Detroit which were 
acquired subsequent to the acquisition of the lien of the United 
States. Certiorari applied for July 7, 1942. 

oe + « 

On November 23, 1942, the Supreme Court granted certio- 
rari in Com. v. Griffiths. By so doing the Supreme Court agreed 
to reexamine the validity of its prior decision in Eisner v. 
Macomber. The later case laid down the rule that a dividend 
paid by a corporation on its common stock by the issuance of 
additional common stock (there being no other class of stock 
outstanding) was not income to the stockholder within the 
meaning of the Sixteenth Amendment. 

It is the Government’s contention that this holding should 
be reversed because it is an erroneous ruling with respect to 
the taxation of stock dividends and because of its generally 
restrictive effect upon the tax law. 

The Supreme Court has already granted certiorari in two 
cases which would be directly affected by a reversal of the 
decision in Eisner v. Macomber. These cases are Sprouse v. 
Helvering, in which CCA-9 held that an owner of voting com- 
mon stock did not receive income from a stock dividend of 
nonvoting common stock where there was outstanding both 
voting and nonvoting common, and Strassburger v. Com., in 
which CCA-2 held that a dividend of nonvoting cumulative 
preferred stock was income to the taxpayer who owned all of 


the common stock, there being no other class of stock 
outstanding. 
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Corporate Highlights of the 
1942 Revenue Act 


By GEORGE T. ALTMAN 


The less one takes for granted the easier it is to 
approach the problem of corporate taxation during the 


war period. 


Ninety per cent taxation is essentially a 


paradox. As taxation it admits and reaffirms the 
private ownership of the income taxed. As ninety per 
cent it in substance denies that same ownership. To 


resolve the 


paradox it is neccessary to tear away the 


cobwebs of tradition, to dissolve with the acid of 


candor and 


frankness the incrustation of irrelevant 


principle. The fact is, there is neither ownership nor 


taxation. 


No program and no rule has any meaning except as 
related to a purpose. So few are there left now who 
are not at the scene of actual battle or destined for its 
trial, either in person or through a father, brother, 


husband or 


son, that even the most detached among 


us are conscious of the sole purpose from which any 
meaning can now be derived. In the light of that pur- 
pose traditional process may be an obstruction; private 
rights, a delaying illusion. If a building is destroyed 


to stay the 


progress of a fire, the owner has no right 


to compensation unless the statute creates it. No 
more has the owner of a business the right to com- 
pensation if it is crippled or wholly destroyed in the 


interest of 


national safety. These are rules which 


have come down through all the centuries of the com- 


mon law. 


To these rules all rights of property are 


subject. They apply not alone to physical property, 
but to contracts and every other kind of property right. 
When the state is in danger, the property right of the 


individual, 
must yield. 


however noble it may be thought to be, 


A practical government, nevertheless, will seek to 
distribute the loss. Not for the sake of pure justice, 
but because an appearance of justice is necessary to 


morale, and morale is as essential to national safety as 
ships and planes and guns and ammunition. A practical 
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government will also seek to preserve and utilize the 
organization of manpower and activities which peace- 
time industry has created. It takes time to train and 
organize men, to judge ability and allocate work, to 
discover genius: and recognize leadership, just as it 
does to build a building or a ship. It is better there- 
fore to utilize the organized units of private industry 
until-better units can, if at all, be built to replace them. 





































































































































































































































































































































Then again, production must be driven from within. 
A people accustomed to freedom cannot produce suc- 
cessfully at the point of a gun. It is better, therefore, 
to yield to the baseness of economic inducement un- 
less an effective substitute can be developed. It is one 
of the defects of democratic life that the individual, 
regardless of the resulting physical peril to himself or 
to those who are dear to him, is unable to derive from 
the national danger an inducement to production equal 
to that of money. Moreover, greed and avarice thrive 
upon calamity, just as the vulture feeds upon death. 
There is not time to destroy them, nor even to argue 
with them ; it is the dictate of necessity to compromise 
with them. Call it practical politics, or call it political 
impotence. The struggle must go on, and go on to 
success, even though in the process it is necessary to 
pander to the baser elements of individual or class desire. 


Looking at the Revenue Act of 1942 from that practical 
viewpoint, it is a product of which the Treasury De- 
partment and Congress can be proud. The act is 
long; it is complex; in many provisions it is vague and 
even abstruse. But never before have so many groups, 
so many diverse interests, been given their own kind 
of pan to fry in. When rates are low it is easy to 
satisfy everyone with simple provisions. Even with 
low rates, it is true, the diversities of background, 
structure, and mode of operation of individual busi- 
nesses can result in disproportions of tax effect. But 
those disproportions are not serious. With high rates, 
on the other hand, the disproportions can be destruc- 
tive. At least they can create enough dissatisfaction 
to be obstructive. With high rates complexity of the 
law is, as a result, a necessity. One has only to take 
a cursory look across the economic life of the nation 
to see that it is complex almost to a point of confusion. 
It is not a simple tongue, but a Tower of Babel. Nor 
can it be simplified; it must be taken as it is. And 
with the rates as they are the revenue law must be 
tailored to measure. Only the limitations of time have 
kept it from being more complex than it is. 


Rates 


As far as corporations are concerned the rates are 
not in themselves difficult. As revised by the 1942 Act 
the income tax rates are as follows: 


Bracket of net income Normal 

subject to particular tax tax Surtax 
First $5,000 15% 10% 
$ 5,000 to $20,000 17% 10% 
$20,000 to $25,000 19% 10% 
$25,000 to $50,000 31% 22% 
Over $50,000 24% 16% 
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The only difference between the net income subject 
to normal tax and that subject to surtax is the interest 
on obligations of the federal government and its in 
strumentalities which are, by virtue of the acts under 


which they were issued, exempt from normal tax but 
not from surtax. 


If the amount subject to either tax is 
over $50,000, such tax is computed by applying the 
24% or 16% rate, as the case may be, to the entire 
amount. The result, however, would be the same if 
the separate bracket rates shown were applied. It can 
be seen that the higher rates on the bracket from 
$25,000 to $50,000 are notch rates to bring the rates, 
from those on amounts under $25,000, gradually up to 
flat rates of 24 and 16% when the amount subject to 
tax goes over $50,000. 

The excess profits tax is 90% of the amount of net 
income subject to that tax; and that amount of net 
income is free from normal tax and surtax. In other 
words, the profits are divided into two compartments, 
the normal compartment and the excess compartment. 
The first is subject to normal tax and surtax; the 
second, to excess profits tax. Then if all three taxes 
combined exceed 80% of the amount of net income 
subject to surtax plus the amount thereof subject to 
excess profits tax, the excess profits tax is reduced to 
the extent of such excess. Against the excess profits 
tax as so computed there is allowed a credit of 10 per 
cent thereof. Up to 40 per cent of the amount deter- 
mined as debt retirement for the year, this credit is 
deducted from the tax otherwise computed in deter- 
mining the amount currently payable. Any balance 
of the credit is allowed to the taxpayer in the form of 
bonds not convertible into cash until after the war. 

In addition to the income and excess profits taxes 
there is the “declared value excess-profits tax,” un- 
affected by the 1942 Act except for allowance of an 
annual declaration of value. This tax is imposed on 
corporations which are not optimistic enough when 
they make their capital stock tax returns. It is a 
penalty, as it were, for lack of optimism. It adds no 
complication, however, since it is deductible just like 
excise taxes in computing net income for the purpose 
of normal tax, surtax, and excess profits tax. Of course, 
the fact that it adds no complication does not make it 
any the less annoying and absurd. Blessed by the 
Supreme Court, it will some day take its place among 
the choice tidbits of Treasury humor. 


Consolidated Returns 


Aside from the rate structure which, it has been 
seen, 1S quite simple, the income tax portion of the 
Revenue Act of 1942 contains little of substance peculiar 
to corporations. Perhaps vital is the allowance of con- 
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solidated income tax returns to corporations generally. 
But this was hardly more than a matter of harmonizing 
the income tax in this respect with the excess profits 
tax. In the excess profits tax, however, the changes 
were detailed and many. The new rates have already 
been stated. The changes otherwise are chiefly an 
attempt to soften the effect of the rates, to satisfy as 
many complaining groups as possible. 


Exemptions of Natural Resources From 
Excess Profits Tax 


In the first place there are new or restored exemp- 
tions. Income derived from the mining of specified 
strategic minerals is wholly exempted from excess 
profits tax. The minerals thus specified are antimony, 
chromite, manganese, nickel, platinum, quicksilver, 
sheet mica, tantalum, tin, tungsten, and vanadium. As 
to other minerals a limited exemption is granted. De- 
pending upon the rate at which the mine is being 
exhausted a given portion of the output in excess of 
normal is, on a basis of normal profit per unit, excluded 
from income subject to the excess profits tax. Normal 
output and normal profit are determined by the base 
period. 

Thus, if the output per month of a copper mine dur- 
ing the base period was 10,000 tons, and its output per 
month during the taxable year was 30,000 tons, the 
excess output for the taxable year would be 20,000 X 12 
tons or 240,000 tons. If the total reserves in the mine 
at the end of the year were 760,000 tons, then the 

240,000 

excess output would be —--—-—————__, or 24 per 
240,000 + 760,000 

cent, of the recoverable units; and in that case under 
the schedule provided in the statute 85 per cent of the 
excess output, that is, 85 < 240,000 tons, or 204,000 tons, 
would be treated as exempt. If the net profit from the 
mine during the base period was $0.50 per ton, then 
$0.50 < 204,000, or $102,000, would be excluded from 
the net profit attributable to that tonnage for the tax- 
able year in computing the net income subject to the 
excess profits tax. 

The provisions as illustrated apply to nonferrous 
metals. There are provisions of similar effect appli- 
cable to coal and iron mines and timber. In the case 
of all of these natural resources, moreover, an alterna- 
tive method may be used with respect to production 
in excess of a specified quota where bonus payments 
are received with respect to such excess from the gov- 
ernment. With respect to such excess, the bonus pay- 
ments may be excluded instead. 

Unquestionably this exemption in the case of natural 
resources is beneficial to the war effort. It assures to 
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the owner of an exhaustible asset the aggregate net 
return from the asset, except for normal tax and sur- 
tax, that he would have if he operated it during normal 
times. Itis equivalent to a step-up in the excess profits 
credit to accord with the rate of exhaustion of the 
property. As a result, it overcomes the deterring 
effect that the excess profits tax would otherwise have 
on the extraction of natural resources. 


Repeal of Disclaimer Requirement 


The requirement of a disclaimer of one of: the two 
bases of computing the excess profits credit in order 
to avoid computation on both bases was retroactively 
eliminated. Thus a taxpayer could now compute the 
credit on the invested capital or income basis only, 
and still avail itself of the other basis by way of claim 
for refund or defense against deficiency. 


75 Per Cent Rule for Lowest Year of Base Period 


As to taxable years beginning after 1941 only the 
excess profits credit based on income was radically 
changed. The exclusion of a loss year under the gen- 
eral average method was dropped. Instead, one year 
of the base period is given a minimum excess profits 
net income of 75 per cent of the average of the other 
years. This minimum is applied to the year whereby 
it will increase the average base period net income the 
most. This means the lowest year in every case in 
which such year is a period of 12 months. Thus if a 
taxpayer’s base period is made up of the calendar years 
1936 to 1939, inclusive, and its excess profits net income 
for 1937 is lowest, the excess profits net income for 
that year will be given a minimum of 75 per cent of 
the average for 1936, 1938, and 1939. 


Section 722 Changes 


The general relief provision, Section 722, is the chief 
beneficiary of the liberalizing amendments effected by 
the 1942 Act. The changes are retroactive, and the 
taxpayer is allowed until April 21, 1943 to file applica- 
tion for relief, under the section as amended, for 1940 
and 1941. 

The limitations whereby (1) the tax as redeter- 
mined under the constructive base period income pro- 
visions of Section 722 would have to be increased by 
10% of the tax otherwise determined, and whereby 
(2) the tax as so determined under Section 722 could 
not be less than 6% of the normal-tax net income, 
were eliminated. Now the section can be applied 
to save any amount, however, small, of the excess 
profits tax. 

Considering the factors which must be established, 
however, in order to sustain an application for relief 
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under Section 722, such an application would only 
result in a tremendous waste of effort and expense un- 
less the amount involved was substantial and there 
was a definite and sound basis for the relief asked. 
Considering the shortage of legal and accounting help 
due to the war program, it is unfortunate that only 
six months are allowed for filing the application. One 
cannot just file an application for relief; facts must be 
submitted to show convincingly that the applicant is 
entitled to the relief claimed. The form so far used 
for this purpose is Form 991. The form itself is not 
formidable; but the schedules which are required to 
be attached cannot be prepared in a day. 

The taxpayer must be careful to avoid confusion 
The 
abnormalities covered by Section 721 are only those 
in the income of the taxable year for which the excess 
profits tax is being computed. Under Section 721 
abnormal income for that year is assigned to other 
years to which it may be considered attributable. Any 
increases indicated thereby in the excess profits taxes 
of prior years are added to the tax for the current year ; 
and income considered attributable to future years is 
included for excess profits tax purposes in the income 
of such future years. This, in general, is the scope and 
effect of Section 721. It cannot be used to increase 
the average base period net income. 

There are certain subsections of Section 711 which 
relate to abnormalities of the base period. They relate, 
however, only to deductions. Any abnormality affect- 
ing gross income cannot be brought within the scope 
of Section 711. For such an abnormality in the base 
period resort must be had to Section 722. This point 
is important and should be clearly understood. 

Under the general rule provided under Section 722, 
if the taxpayer establishes that the excess profits tax 
otherwise computed is excessive and also establishes 
the amount that would represent normal earnings to 
be used as a constructive average base period net in- 
come, then the tax will be computed on the basis of 


that constructive figure instead of the actual average 
base period net income. 


between the various abnormality provisions. 


No events or conditions oc- 
curring or existing after December 31, 1939 are to be 
taken into consideration for this purpose except a 
change in capacity for production or operation result- 
ing from a course of action to which the taxpayer was 
committed on or before such date.? 


In the case of a taxpayer entitled to use the average 
earnings method, inadequacy of the base period earn- 
ings as a standard of normal earnings may be based 

? There is also special provision allowing consideration of earnings 


resulting from the acquisition before May 31, 1941, of a competitor’s 
business by a taxpayer in the newspaper or news service field. 











on one or more of the following conditions appearing 
in any year or years of the base period: 


1. Interruption or diminution of normal produc- 
tion, output or operation because of the occurrence, 
immediately prior to, or during the base period, of 
events unusual in the experience of the taxpayer. 

2. Depression of the taxpayer’s business because of 
temporary and unusual circumstances or events affect- 
ing the taxpayer’s business or the industry of which 
it is a member. 

3. Depression of the taxpayer’s business because of 
conditions generally prevailing in the industry of which 
the taxpayer is a member, consisting of 


A. A profits cycle differing materially in length 
and amplitude from the general business cycle, or 

B. Sporadic and intermittent periods of high pro- 
duction and profits, which periods are inade- 
quately represented in the base period. 


4. Commencing of the taxpayer’s business, or chang- 
ing of its character, either during or immediately prior 
to the base period, with the result that the average 
base period net income does not reflect normal opera- 
tion for the entire base period. If commencing of the 
taxpayer’s business, or changing of its character, two 
years earlier than it did occur would have resulted in 
a higher level of profits at the end of the base period, 
then for this purpose it is deemed to have occurred 
two years earlier. For this purpose a change in the 
character of the business includes: 


A. A change in the operation or management of 
the business. 


B. A difference in the products or services fur- 
nished. 


C. A change in the capacity for production or 
operation. (Such a change is deemed to have 
occured on December 31, 1939, if carried out 
later in pursuance of a course of action to 
which the taxpayer was committed on or be- 
fore December 31, 1939). 


D. A difference in the ratio of nonborrowed capital 
to total capital. 


E. The acquisition before January 1, 1940 of all 
or part of the assets of a competitor, with the 


result that the competition of such competitor 
was eliminated or diminished.” 


5. Any other factor making the base period earn- 


ings of the taxpayer an inadequate standard of normal 
earning for its business. 





2In case of the acquisition of the assets of a competitor by a tax- 
payer in the newspaper or news service field between January 1, 1940, 


and May 31, 1941, such acquisition is deemed to have occurred on 
December 31, 1939. 


(Continued on page 44) 
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The Pay as You Owe Income 


Tax Collection Plan 


By JOHN K. HULSE 


An A. P. dispatch from Washington on September 
21, 1942, at the time when the Senate Committee had 
practically completed its work on the 1942 revenue 
bill, reports that “Because approximately 43,000,000 
persons will be required to file Federal tax returns 
under the new bill, the committee acted at the Treas- 
ury’s suggestion to eliminate a provision requiring 
taxpayers to have their returns notarized.” 


Before that, Commissioner Helvering was stated to 
have estimated that to collect the 5% withholding tax 
on salaries his bureau would need a large number of 
new machines and pieces of office equipment, plus 
11,000 new employes. 


Now if the Commissioner is right about his require- 
ments for collecting the 5% tax, what will be his re- 
quirements for distributing 43,000,000 tax forms; 
assisting many of the 43,000,000 taxpayers in the 
preparation of their returns; receiving, recording and 
auditing these 43,000,000 returns; collecting the tax 
due from these taxpayers after making necessary ad- 
justments ; and keeping the necessary accounts show- 
ing taxes assessed, paid, adjusted, uncollectible? 


In pondering this question, let us keep certain im- 
portant facts in mind: The housing problem in 
Washington; the WPB order restricting the output 
of office equipment in 1942 to 70% of 1941 production 
and eliminating such manufacture entirely aftet 1942; 
the utter lack of familiarity with income tax reports 
on the part of many millions who will become taxable 
in 1942 for the first time because of lowered exemp- 
tions and credits, and relatively higher wages from 
war work, with a consequent increase in the need for 
assistance in preparing their returns; the inevitable 
loss in war production due to the time necessary for 
these workers to prepare and file their returns; the 
failure of many to file, and the difficulty of finding and 
collecting from the delinquents. 


Considering that prior to 1942 the returns filed an- 
nually numbered less than 20,000,000, the increase in 
returns now required to be filed, coupled with the 
accompanying complications, will bring about the 
following results: 


First: A definite interference with the war effort 
through the unnecessary use of office equipment and 
of manpower badly needed on farms and in war 
plants, and the loss of production hours in preparing 
and filing. returns, and in defending them. 


Second: A failure to realize the maximum gross 
revenue, due to failure of many to file returns and pay 
the tax, and 

Third: A further reduction of net revenue due to 
the tremendous cost of collection involved in the pro- 
posed adherence to the old methods of collection. 

All of these undesirable results can be avoided or 
minimized by use of the Pay As You Owe plan. This 
can be described briefly as follows: 

Where the income is solely from salaries or wages, 
require the employer to deduct the full amount of tax 
on net income in the bottom bracket, beginning at the 
point where the employe has earned his exemption 
and credits. 

At the end of the year, the tax due from such an 
employe will be paid in full, and he will not have to 
file a return. This is “pay as you owe,” and would 
eliminate millions of returns from persons who have 
filed in the past, and most of the additional returns 
which will be required in the future if the old method 
of collection is retained. Instead of 43,000,000 returns, 
probably only 8,000,000 to 10,000,000 would be 
required. 

In order to arrive at a basis for deduction of the tax 
by the employer, a few changes in the Internal Rev- 
enue Code would be necessary. These changes would 
be as follows: 

(1) Make the earned income credit applicable for 
both surtax and normal tax, with a reduction in the 
present limitation of $14,000 to equalize the effect on 
the revenue. 

(2) Where the total net income does not exceed 
$4,800, allow a “special deduction” of a lump sum— 
say $300—in lieu of interest, taxes, losses, donations, 
etc. now deductible under Section 23 of the Code. 

(3) Combine the two present income brackets of 
$2,000 each, and the tax rates applicable to these 
brackets, into a single bracket of $4,000 and a single 
tax rate for both normal tax and surtax. 

(4) Provide that the employer shall deduct the tax 
at the new combined rate when the compensation of 
each employe reaches the total of his personal exemp- 
tion, credit for dependents and “special deduction,” 
to the extent of the next $4,000 of compensation. 

(5) Require returns only in the following cases: 

(a) Where the tax is not deducted. 

(b) Where the compensation received exceeds 
$4,800 if single, or $5,500 if married. 


’ 
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(c) Where the taxpayer has income from other 
sources. 

(6) Provide that where a return is required to be 
filed (whether by employes or other individual tax- 
payers) deductions under Section 23 will be allowable 
only against compensation or other income in excess 
of $4,800, and only to the extent that such deductions 
exceed the special allowance of $300.00. 

(7) Require the employer who has taken on a new 
employe to ascertain and deduct the amount of any 
unpaid tax on compensation of the prior year, and to 
ascertain the amount of compensation from previous 
employment in the same year, and the tax deducted 
therefrom. 









































(8) Eliminate the optional return provided for in 
Section 400 of the Code. 

(9) Provide that the personal exemption and credit 
for dependents shall be established (by employes 
subject to the tax deduction) as of January Ist, but 
if there is a change during the year, the employe may 
file a return which shall serve as the basis for ad- 
justment of the tax if the prorated exemption and 
credit plus the actual deductions under Section 23 
exceed the sum of the January Ist exemption and 
credit and the $300 special deduction. 
































(10) If there are capital losses, a provision similar 
to that in (9) would cover them. 

Before discussing in detail the suggested changes 
in the Code, let us see how this plan would work out, 
using the rates of tax provided in the House Tax Bill: 























































Present 

Method 

Gross income (wages) $ 4,000 

Deductions 300 

Net income 3,700 
Exemption (married) $1,200 

Dependents (2) 600 1,800 

Surtax net income - 1,900 

Earned income credit (10%) 370 





























Normal tax net income 1,530 
Income subject to combined surtax and normal 

tax rate 
Normal tax—6% of $1,530 $ 91.80 
Surtax—13% of $1,900..... 247.00 





Normal tax and surtax—22% of $1,500 





Total tax | $338.80 


The method of arriving at the starting point for Special deduction 
deduction of the tax by the employer under the Pay Exemption and credit 
&s You Owe plan, and the calculation of tax to be 
deducted, may be stated as follows: Total 
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Pay As You 
Owe Plan 


( Balance— 


$ 4,000 
300 


3,700 
1,800 
- 1,900) 
400 





1,500 


$330.00 





$330.00 


-_.$ 300.00 
1,800.00 


2,100.00 
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Starting point for deducting tax (divide 

Be I vs = sh ecard wa nes ase oe 
Excess of wages over $2,333.33............ 1,666.67 
Less: Earned income credit applicable to 


this excess 166.67 
Amount subject to tax _. 1,500.00 
Tax at 22% rate .... aeons Sank ceo _ 330.00 


In short, when 90% of the compensation equals the 
sum of the “special deduction,” the personal exemp- 
tion and the credit for dependents, the employer would 
deduct tax at the combined rate on 90% of the excess, 
until the total compensation would reach $4,800 for a 
single person or $5,500 for a married person or head 
of a family whose exemption as such had been estab- 
lished. Until these basic credits were covered, no tax 
would be owing. Afterward, it would be “pay as you 
owe” and in 85% to 90% of all cases, the entire tax 
would be deducted at the source by the end of the 
year in which the compensation is earned. No returns 
to be printed, distributed, prepared, filed, audited, ad- 
justed and later thrown away. 


Concerning the Year 1942 


The transition from the established method of col- 
lection to the proposed method presents a problem as 
to payment of the tax due on compensation earned in 
the year 1942, when the change would be made. 
Ordinarily the employe would be paying the tax 
quarterly in 1943 on 1942 compensation, and would 
also be paying (by deduction at the source) the tax 
on 1943 compensation during the latter part of 1943. 
This would be objectionable if the same high rates of 
tax in the bottom bracket are effective for compensa- 
tion earned in both 1942 and 1943, and if there would 
be an overlapping of tax payments. 

There appear to be two practicable ways of elimi- 
nating this difficulty: 

(1) If the Ruml pay-as-you-go proposal is adopted, 
all taxable employes would file returns showing actual 
compensation and other income received in 1942, and 
the tax payable thereon. The tax already paid during 
1942 on the basis of 1941 income, and made applicable 
to 1942 income under the Ruml plan, would be 
credited to the tax shown to be due on returns filed 
for 1942, and the balance thus found to be owing 
would be paid in full not later than June 15, 1943. 
Deduction of tax by the employer would begin after 
that date, and at December 31, 1943 the tax would be paid 
in full for all year. It would not be necessary, as to 
these taxpayers, to make the year-end adjustment of 
1943 tax required to be made for taxpayers who would 
have to file returns under the proposed plan because 
of their tax not being paid in full by deduction at the 
source. The effect of this would be that at December 31st 
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of all future years, employes whose entire tax is de- 
ducted at the source would be paid up in full, and 
year-end adjustments would be required only for tax- 
payers not similarly situated. 

(2) If the Ruml plan is not adopted, then in order 
to make this proposed method of collection effective 
without hardship to employes subject to withholding 
of the tax, reduce the combined rate of normal tax 
and surtax in the bottom bracket (for the benefit of 
all individual taxpayers) for the year 1942 to 50% of 
the rate to be made effective for 1943, and require pay- 
ment of tax in this bracket to be made in full by 
June 15, 1943. In short, half the tax and half the usual 
time in which to pay it. Deduction at the source for 
tax on 1943 compensation would then begin after 
June 15th and be completed by December 31st. 

Consideration should be given in connection with 
this second method, to the practicability of having the 
employer deduct the tax for 1942 in equal periodical 
amounts from compensation earned during the period 
January 1-June 15, 1943, rather than to require the filing 
of the millions of returns which would be involved, 
even for one year. The suggested change (No. 7) in 
the Internal Revenue Code appearing above would 
cover, for this purpose, instances where individuals 
will have changed places of employment during this 
period. 


Discussion of Proposed Changes in the Code 

In adopting this Pay As You Owe plan to the In- 
ternal Revenue Code, such changes are necessary as 
will give the employer a starting point for deduction 
of the tax of each employe, a constant rate of tax to 
apply to compensation above the starting point, and 
a maximum figure beyond which the employer should 
not make the deduction. With these factors definite, 
the task of the employer is a relatively simple one. 
Since the average employer already makes deductions 
for social security taxes, war bond purchases, hospital- 
ization contributions and the like, the income tax 
would be just another deduction. 

The suggested changes in the Code are discussed in 

the order enumerated: 

(1) Earned Income Credit: This credit is now ap- 
plicable only for the'purpose of the normal tax. 
Since this plan requires a single tax rate and a 
starting point, this credit must apply for both 
normal tax and surtax in the bottom bracket. 
The present limitation of 10% on $14,000 would 
be reduced to equalize the amount of total tax 
payable. The 10% rate is not affected, and 
should be retained for convenience in computing 
the tax. The rate may be applied to total com- 
pensation, as shown in the illustrations, or to 
net income. 

(Continued on page 58) 






Government is seriously worried about the col- 
lectibility of individual income taxes. Ever 
since the opening of hearings before the House Ways 
and Means Committee, which began on March 3, 1942, 
all sorts of suggestions to collect a mass tax at high 
rates from 33,000,000 persons filing returns in 1943 
have been presented. 





\OR THE first time in its history our Federal 














The American people are demanding a tax program 
adapted to their needs and ability to pay. As wage- 
earners and recipients of low incomes, they are accus- 
tomed to budgeting on a weekly or monthly basis, 
rather than on a yearly basis. 




















Confronted with this new and difficult situation, con- 
gressional tax committees have considered numerous 
plans as a substitute for the present out-moded system 
of trying to collect taxes on previous year’s earnings 
already spent. One by one each plan was presented, 
considered and rejected. 

In desperation, Senator Walter F. George of 
Georgia, Chairman of the Senate Finance Committee, 
suggested the 5% Victory Tax which was approved 
by the committee by the slim margin of one vote and 
over the opposition of the Treasury. 
































Of all the plans submitted, however, one plan has 
met with widespread public approval, namely, the 
Ruml pay-as-you-go plan. I agree that the general 
objective of the Ruml Plan is sound, but the method 
of arriving at the objective is defective and the prac- 
tical results inequitable. A careful study of the me- 
chanics reveal that the plan, as a whole, not only fails 
to accomplish its avowed objectives but is in reality 
unfair, undesirable and unacceptable. 

What is the Ruml Plan? The Rum! Plan is known 
as a pay-as-you-go plan which was submitted to the 
Finance Committee of the United States Senate on 
July 27, 1942 by Mr. Beardsley Ruml, treasurer of 
R. H. Macy & Co. and chairman of the Federal Re- 
serve Bank of New York. The Plan proposes to do 
three things: 
















































































First, it cancels all 1941 taxes on individual incomes, 
including partnership income and income from 
trusts taxable to the beneficiary or grantor, 




















Second, new rates and exemptions for individual tax- 
payers would not become operative until the year 
following enactment, and . 















The Negative Side of The Ruml Plan 


By NICHOLAS PICCHIONE 








Third, taxpayers would pay a “tentative” tax during 
the current year at current year rates but based 
on prior year income, such “tentative” tax to be 
subject to adjustment to actual tax. 

Mr. Ruml admits that the Plan has imperfections 
but that they are of a minor order. At one point he 
said: “Insofar as there is inequity in the plan on this 
account, it resides in being too beneficial to some few 
taxpayers; but since the plan is beneficial to all and 
harmful to none, inequity of this kind, though regret- 
table, is an imperfection of a minor order as compared 
with the great good that will be achieved.” At another 
point he said: “This loss of revenue, spread perhaps 
over a period of fifty years, would be partially offset 
by certain increases in tax collections under the plan; 
and in any case could be made up by slightly higher 
rates over this long period of time.” What in Mr. 
Ruml’s opinion are minor imperfections, in my judg- 
ment are such major defects that I am convinced that 
the Ruml Plan is unfair, undesirable and unacceptable. 
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After a careful study I find the Plan contains five 


major defects: 


1. Itis unfair because it confers the greatest benefit 
on the rich and little or none on the poor. 

2. Cancellation of tax liabilities for 1941 is unjust 
because it results in a loss in revenue to the 
United States Government. 

3. Novelty of measuring “tentative” tax against 
actual tax requires two returns and two sets of 
computations involving three years in order to 
determine one year’s tax. 

4. Morale of war workers and fighting men will be 
adversely affected. 

5. Fails to accomplish its avowed objectives. 


Ruml Plan Unfair 


To permit wealthy men who received abnormally high 
incomes during 1941, probably as a direct result of the 
war effort, whose incomes in 1942 were normal or very 
low, to receive a non-taxable gift from the U. S. Gov- 
ernment in the form of a refund is unfair and intolerable. 


For example, Mr. Smith, who received $500,000 in 
1941, directly traceable to the war program, and whose 
income in 1942 was very low, would have his tax lia- 
bility of more than one-third of a million dollars for 
1941 cancelled and, having already paid his tax in 1942, 
is entitled to a refund of the more than one-third of a 
million dollars in 1943. 

Now let’s see what the benefit is to the small tax- 
payers. Here are the latest available official Treas- 
ury statistics: 


For the Calendar Year 1940 











Individual 
Returns Per Per 
Filed Cent Tax Paid Cent 
Under $5,000.. 13,662,785? 95% $ 208,192,000 14% 
$5,000 andover 749,466 5% 1,234,647 ,000 86% 
Totals ..... 14,412,251 100% $1,442,839,000 100% 


From the above figures it is evident that out of 
13,662,785 small income earners 7,086,423 persons or 
52% will receive no benefit and 6,576,362 or 48% will 
receive little benefit. 

Allowing substantial refunds to wealthy taxpayers 
during these critical times will further increase the 
amount needed by the Treasury to meet the severe 
cost of the war and the probable result will be to again 
call upon low wage earners for more contributions by 
further lowering of exemptions. 


Cancelling 1941 Tax Debt Unjust 


Why should the United States Government suffer 
a loss during the coming years of huge war expendi- 





*Note: Included in this figure are. 7,086,423 NON-FAX- 
ABLE returns. ine 
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tures and gigantic deficits? I wish to quote from a 
letter Ereceived two weeks ago bearing the signature 
of Randolph E. Paul, General Counsel, Treasury De- 
partment: “I have consulted the Division of Tax Re- 
search on the cost of the plan to the U. S. Government. 
While there is no way of estimating accurately the 
loss, the amount of taxes that would be forgiven (the 
tax liability for 1941) would exceed four billion 
dollars.” 


Mr. Ruml would minimize the loss by saying that 
“This loss would be partially offset by certain in- 
creases in tax collections under the plan and in any 
case could be made up by slightly higher rates over 
this long period of time.” Continuing, he says: “Bal- 
ancing any possible net loss in revenue to the govern- 
ment are certain important advantages.” It is my 
belief that the disadvantages of the Plan far outweigh 
the advantages. 


“Tentative” Tax Scheme Complex 


In attempting to put taxpayers on a current or pay- 
as-you-go basis, the Ruml Plan creates a novel formula 
so technical and complex that I believe the average 
taxpayer will be utterly lost in the maze of figures. 
Stating it as simply as I possibly can, the Ruml Plan 
calls for a “tentative” tax collectible during the cur- 
rent year, based upon income of preceding year, which 
“tentative” tax is to be applied against the actual tax 
and any difference to be adjusted in the following 
year. This really is too much not only for the tax- 
payers but also for the Government because it involves 
two tax returns and two sets of computations affecting 
three years, in order to determine one year’s tax. For 
example, to compute the tax of an individual for the 
year 1942 requires: 


1. Income for 1941 

2. Paymentin1942 _ 

3. Adjustment in 1943 (either re- 
fund or assessment) 


To further complicate matters there would be millions 
and millions of adjustments in the form of tax refunds 
or assessments. In all cases of assessments the Ruml 
Plan’s objective of keeping taxpayers out of debt to 
the Government fails. 


I understand that recently the Treasury Depart- 
ment made a study of incomes of selected taxpayers 
over a 10 year period and the study showed that in 
every case taxes would have fluctuated more, would 
have been further out of step with income, under the 
Ruml Plan than under the present method of collec- 
tion. If this is true, then the Treasury Department 
would be faced with the insurmountable task of com- 
puting refunds and assessments for a big army of 
‘income tax payers. 
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Morale Adversely Affected 


What will be the effect on the morale of marines 
down in the Solomon Islands, sailors at sea and soldiers 
in and out of America when they learn that while they 
are on the receiving end of bullets and bayonets the 
wealthy are on the receiving end of a bounty? Will 
war workers feel like producing and buying war bonds 
when they hear that four billion dollars of taxes legiti- 
mately owed to the U. S. Government has been 
scratched off the books in the midst of this cruel and 
costly war? I think the morale of these people right 
now is sO necessary and important to win this war 
that we should carefully examine all plans to make 
certain that none tamper with it. 


Avowed Objective Unaccomplished 


The Ruml Plan has been widely publicised as a pay- 
as-you-go plan. Its chief objectives are to wipe off 
all tax debts and to put taxpayers on a current basis. 
I have already shown that the cancellation of 1941 tax 
debts is undesirable and that millions of taxpayers will 
still be in debt in later years under the Ruml Plan. 

I now want to show that the Plan is not an honest- 
to-goodness pay-as-you-go plan. A true pay-as-you- 
go plan would have tax payments for the current year 
deducted from current earnings. The Rum] Plan does 
this in fiction but not in fact. By basing tax payments 
for the current year on prior year’s income, the Ruml 
Plan is not using the true current income out of which 
current payments should be made. Further, severe 
hardships result in many cases on this account. Let 
me illustrate: Mr. Green, married with no depend- 
ents, earns $2,000 in 1941 and 1942, $10,000 in 1943 
and $2,000 in 1944. In 1943 Mr. Green pays $140.00 
(1943 “tentative” tax based on 1942 income) out of a 
$10,000 income, which is the same amount payable 
under present system. In 1944 he must pay $2,152.00 
(1944 “tentative” tax based on 1943 income) but out 
of a $2,000.00 income. His “tentative” tax is high 
because his income for the preceding year was high. 
Also payable by Mr. Green in 1944 is the big “adjust- 
ment,” because in 1943 his “tentative” tax was less 
than the actual tax. To soften the impact of these 
injustices the Rum] Plan makes a provision for “relief.” 

All this not only sounds complicated, it actually is. 


” 


Proposed Pay-as-You-Earn Plan 


The ideal plan is one that collects the tax at the 
source, in short, one that collects the tax during the cur- 
rent year out of current earnings. To accomplish this 
will of course necessitate the cancellation of tax debts 
at a given point. It can be done in the manner now 
proposed which I will call the Pay-as-you-EARN plan. 
Before stating the new plan, let me say that it success- 
fully overcomes every single objection leveled against 
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the Ruml Plan. Further, it is simple, clear, effective 
and actually puts taxpayers on a current basis. Briefly, 
the plan is as follows: 

Every taxpayer, effective on tax returns due March 
15, 1943, will receive credit for the amount of tax not 
exceeding the tax on the first $5,000 of surtax net 
income, plus the tax on the first $5,000 of normal tax 
net income. Commencing April 1, 1943, all persons 
filing returns and paying no tax as of March 15, 1943 
are to be subject to current tax deduction, based on 
current income. All other taxpayers are to be subject 
to current tax deductions based on prior year income 
as under the present system. The new 5% victory 
tax is to be cancelled and current tax deductions made 
from January lst to March 3lst be applied against 
current year’s tax. New rates, if passed prior to 
June 30, would be made retroactive to January Ist 
and if passed subsequent to June 30 the new rates 
would become effective January Ist of the following 
year. 

The effect of this plan is to automatically wipe out 
the tax debt for the year 1942 for approximately 95% 
of persons filing tax returns, or 31,350,000 persons 
This means that these persons would start the year 
1943 with a clear bill of health, and that from now on, 
they would pay their just share of the war cost on a 
weekly basis out of their weekly income. 

As for the other 5% of the taxpayers, approximately 
1,650,000 persons, they would receive the same basic 
credit which in their case would result in a greater benefit 
in actual dollars and cents. For these few, compara- 
tively speaking, the tax debt would be reduced but 
not cancelled. 

To demonstrate the simplicity and workability of 


the proposed Pay-as-you-EARN plan, I present the 
following examples: 


Operation of Plan for 1943 


(Married persons—no dependents) 
Small wage High salaried 


earner person 
Net income for 1942 per 3/15/43 return. . $4,000 $100,000 
ae en ein cu weubenciae 532 64,060 
Credit per Plan... Situs 532 1,080 
Net tax due.............. ; -0- $62,980 
Basic Computations 
Net income for 1943. $4,000. $100,000. 
Tax debt for 1942 payable in 1943... .. —0- 62,980. 
Tax debt in 1943 on 1943 income ....... 532. -0- 
Less—(a) 5% Victory Tax deducted 
from January 1 to March 31, 1943 42. 1,234. 
(b) First quarterly installment 
paid March 15, 1943......... i 15,745. 
Net tax due from April 1 to December 
31, 1943 (39 weeks)... cts Saree 490. 46,001. 
Weekly deductions from April 1 to 
December 31, 1943 (39 weeks). 42:55 1,179. 


(Continued on page 54) 
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Their History 


STATE TAX COMMISSIONS~ 


and Reports 


By LEWIS W. MORSE 


WEST VIRGINIA 


Special Tax Commissions 

Acts of West Virginia, 1871, J. R. No. 15, p. 275, 
directed the joint committee on finance and claims to 
report the condition of the treasury, the expenditures 
and revenue of last year and probable expenditures 
and receipts next year. 

Acts of West Virginia, 1872-1873, J. R. No. 13, 
p. 753, created a joint committee of eight to inquire 
into and report to their respective houses whether the 
expenses attending the different parts of the govern- 
ment could not be reduced without detriment to the 
public service. 

Report: 


“A report was made and adopted January 14, 1873.” Letter 
from Librarian, West Virginia Department of Archives and 
history, Charleston, dated March 6, 1942. 


Acts of West Virginia, 1883, Ch. 80, p. 118, directed 
the Governor to appoint a commission of three to in- 
vestigate the subject of taxation in the state and to 
give the Assembly information to enable it to legis- 
late wisely on the development of the resources of the 
state and what economies can be introduced into the 
management of state affairs. The commission was to 
make partial reports to the Governor from time to 
time if such reports were desirable, and these were 
to be published and distributed. ‘A final report of 
the commission was directed to be published at least 
one month before the next meeting of the Legislature. 

Acts of West Virginia, 1901, J. R. No. 15, p. 468, 
directed the Governor to appoint a commission of five 
to consider and report to the next regular session of 
the Legislature what changes were required in the 
tax assessment or revenue laws of the state, to equal- 
ize taxation, to reach property not bearing its just 
share of taxation and to raise the necessary amount of 
revenue for state purposes. This commission was or- 
dered to submit with their report such measures as 
would remedy the defects of or remove the elections 
of the present law; and also a law classifying cities, 
towns, and villages. Their labors were ordered to be 
completed by January 1, 1902. 





* Assistant Professor of Law and Librarian, Cornell Law School, 


Ithaca, N. Y. 
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Report: 

Preliminary report of the West Virginia State Tax Commis- 
sion. January, 1902. Charleston, 1902. 45 p. Final report 
of the West Virginia State Tax Commission. October, 1902. 
Charleston, 1902. 78 p. 


Acts of West Virginia, 1925, First Extra Session, 
H. C. R. No. 2, p. 50, created a committee of twelve 
to confer with the Governor as to a method of raising 
additional revenue and to consider the proposal as 
to revenue and appropriations, and to make a report 
to the Legislature as to its recommendations thereon. 

Acts of West Virginia, 1925, First Extra Session, 
S. J. R. No. 4, p. 48, directed the Governor to appoint 
a tax commission of seven for the purpose of studying 
the taxation problems of the state in relation to in- 
dustrial, commercial, and agricultural conditions. A 
report, or reports, was ordered to be furnished to 
the regular session of the 1927 Legislature with pro- 
posed bills or amendments to establish an economic- 
ally sound and permanent tax system for raising state 
revenue. 

Acts of West Virginia, 1933, Second Extra Session, 
H. R. No. 23, p. 597, directed the Committee on Taxa- 
tion and Finance to report on the question of effect- 
ing further economies in governmental operations. 
Report: 


“A report was made and adopted, December 6, 1933.” Letter 
from Librarian, West Virginia, Department of Archives and 
history, Charleston, dated March 6, 1942. 


Acts of West Virginia, 1933, Second Extra Session, 
H. R. No. 24, p. 598, directed a committee of five to 
be appointed to investigate the various sources of 
revenue used by the various states, the success with 
which used, the length of time in use, and other infor- 
mation that the committee may desire. 

Acts of West Virginia, 1933, Second Extra Session, 
H. R. 78, p. 620, directed a committee of three to be 
appointed to investigate what legislation of a con- 
structive nature relative to taxation they deemed suit- 
able to be considered by the next Legislature and 
that they make such report to the 1935 Legislature. 
Report: 


“A report was made and adopted, March 24, 1934.” Letter 
from Librarian, West Virginia, Department of Archives and 
history, Charleston, dated March 6, 1942. 
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Acts of West Virginia, 1933, Second Extra Session, 
H. C. R. No. 8, p. 556, created a committee of ten to 
consider legislation made necessary by the decision of 
the Supreme Court of Appeals affecting Ch. 38 of 
the 1933 Acts and such other legislation as should be 
necessary to carry out the provisions of the Tax Limi- 
tation amendment and to report its recommendations 
to the Legislature not later than December 6, 1933, 
with bills to make its recommendations effective. 
Report: 


“A report was made and adopted, November 24, 1923.” Letter 
from Librarian, West Virginia, Department of Archives and 
history, Charleston, dated March 6, 1942. 


Commissioners to Equalize 


In 1875, the Governor was directed to appoint three 
commissioners to equalize the assessment of real prop- 
erty between the various counties. (Acts of West 
Virginia, 1875, Ch. 54, p. 80.) (This section does not 
appear to have been reenacted by Ch. 73 of the 1879 
Acts which repealed the 1875 statute and reenacted a 
similar one.) 

Report: 


“No reports.” Letter from State Historian and Archivist, 
Charleston, dated January 23, 1940. 


Ewing Galloway 





West Virginia State Capitol 


January, 1943 


The 1882 Acts, Ch. 100, p. 294, amended the law so 
that the Board of Public Works should consist of the 
Governor, Auditor, Treasurer, and Superintendent of 
free schools, and the Attorney General. 


Board of Equalization 


In 1882, the Board of Public Works was directed to 
be a Board of Equalization to correct and equalize 
the assessments between the various counties and as- 
sessment districts if it appeared that the average value 
of the real estate in any such district is either too 
high or too low. (1882 Acts, Ch. 32, p. 44.) 

This statute was reenacted by the 1883 Acts, Ch. 
72, and 1891 Acts, Ch. 36. 

Report: 


“No reports.” Letter from State Historian and Archivist, 
Charleston, dated January 23, 1940. 


State Board of Equalization 


In 1899, a State Board of Equalization was created 
consisting of five members appointed by the Board of 
Public Works for the purpose of equalizing and cor- 
recting the assessments made between the counties 
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and the assessment districts where it appears that the 
average is too high or too low. (Apparently this board 
replaces the Board of Equalization as it was before 
consisting of the Board of Public Works.) (1899 
Acts of West Virginia, Ch. 21, p. 82; approved Feb- 
ruary 22, 1899.) 


Report: 


“Report of State Board of Equalization of West Virginia, 
1900. Report of Proceedings and Testimony taken before the 
Board of Equalization in relation to the Valuation of Lands 
in the State of West Virginia, as made and returned in the 
year 1900, Charleston, 217 p. + viii p. 


Board of Review and Equalization 


In 1904, the Board of Public Works was consti- 
tuted a Board of Review and Equalization in order to 
correct and equalize the assessment of real property 
in the several counties and to raise or lower such 
assessment so that in all counties the assessment shall 
be on the basis of the actual value of the property in 
the several counties. (1904 Acts of West Virginia, 
Extraordinary Session, Ch. 15, p. 132; approved 
August 12, 1904.) 


State Tax Commissioner 


In 1904, the Governor was directed to appoint a 
State Tax Commissioner whose duties were to see 
that the laws for the assessment and collection of taxes 
were enforced. When requested by the Governor or 
the Board, he was to attend the meet- 
ings of the Board of Public Works. 

He was directed to report to the Gov- 
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tional duty of collateral inheritance tax thereby 
assessed on the State Tax Commissioner. 

The 1913 Acts, Ch. 13, made the State Tax Com- 
missioner ex officio the State Commissioner of Pro- 
hibition with duties of superintending the enforcement 
of that act. (The 1921 Acts, Ch. 115, created a State 
Commissioner of Prohibition and the State Tax Com- 
missioner was freed from these duties thereby.) 


The 1919 Acts, Extra Session, Ch. 5, p. 10, imposed 
a privilege tax on the transportation of crude oil or 
petroleum or the distillates thereof, or of natural gas, 
by means of pipe lines and the State Tax Commis- 
sioner was given the administration of this tax. 

Acts of 1921, Ch. 110, empowered the State Tax 
Commissioner to administer the gross sales tax there- 
by imposed. Ch. 157 of the same laws made him chair- 
man of the State Sinking Fund Commission. 

The 1923 Acts, Ch. 34, p. 112, imposed a tax on 
gasoline, which tax was to be administered by the 
State Tax Commissioner. 

The 1932 Acts, Extra Session, Ch. 4, imposed on 
the State Tax Commissioner the duty of supervising 
the manufacture of alcohol, wine, and other liquors. 

The 1933 Acts, Extra Session, Ch. 33, p. 219, im- 
posed a tax on numerous privileges exercised by the 
people of the state, which tax was to be administered 
by the Tax Commission, and a “Privilege and Con- 
sumers Sales Tax” in Ch. 66, 1933 Acts, Second Extra 
Session. 


Biennial Reports of the State Tax Commissioner 


ernor biennially on or before October Place & Date No. of 
_ preceding the regular a Year Period Covered of Publication Report Paging 
of the Legislature. (1904 Acts of 1906 1905-1906 Charleston,1906 Ist 184p. 
West Virginia, Extraordinary Ses- 1908 1907-1908 P 1908 2d = 381 p. 
sion, Ch. 4, p. 31; approved August 15, 1910 aSe- 5950 : mo SG Sp. 
1904.) 1912 1911-1912 “ 1912 4th 189p. 

oa 1914 Oct. 1, 1912 to June 30, 1914 “ 1914 Sth 1156p. 

The section requiring a report was —j916 July 1, 1914 to June 30, 1916 " 1916 6th 185+ixp. 
reenacted by 1907 Acts, Ch. 80, and jo July 1, 1916 to June 30, 1918 “ 1918 7th 766+vip. 
the 1921 Acts, Ch. 152, reenacted the — 4929 July 1, 1918 to June 30, 1920 “ 1920 8th 620+-viiip. 
sections of the law creating the State —_1922 July 1, 1920 to June 30, 1922 “ 1922 9th 626+xviii p. 
Tax Commissioner. 1924 July 1, 1922 to June 30, 1924 “ 1924 10th 639+xviip. 

The 1904 Act provided for the as- 1926 July 1, 1924 to June 30, 1926 “ 1926 11th 654+4xviip. 
sessment by the Board of Public 1927 Contains Minority Views . 1927 Spec. 204p. 
Works of the properties of all railroad, 1928 July 1, 1926 to June 30, 1928 “ 1928 12th 687+-xiiip. 
car line, telegraph, telephone, and pipe 193 July 1, 1928 to June 30, 1930 1930 13th 732 
line companies. The 9005 Acts, Ch July 1, 1930 to June 30, 1932 “ 1932 14th  +xxviiip. 
35, reenacted this act and added ex. 1934 July 1, 1932 to June 30, 1934 “ 1934 15th 788 
sili iaaeabiiials 1936 July 1, 1934 to June 30, 1936 “ 1936 16th +xxviiip. 

: 1938 July 1, 1936 to June 30, 1938 “ 1938 17th 1317 
_ The 1904 Acts, Extraordinary Ses-' — jg4o July 1, 1938 to June 30,1940 =“ ~—-:1940 18th + xxviii p. 
sion Ch. 6, p. 108, imposed the addi- 1285+ iii p. 
tional duty of collateral inheritance xxx+1285 p. 


tax thereby assessed on the State Tax 


xxi+ 1283 p. 

















































































































































































N MARCH, 1941, the Supreme Court of the United 
| States rendered decisions concerning gifts in trust 
and of future interests in property that produced 
substantial increases in the gift taxes of many taxpay- 
ers. The Internal Revenue Bureau has proposed de- 
ficiencies in gift taxes from large numbers of taxpayers 
and many new cases have come before the Courts and 
the Board of Tax Appeals as the result of these deci- 
sions. Because of the cumulative method of computing 
gift taxes some will be taxed heavily on gifts made prior 
to 1939 while others will escape tax entirely upon identi- 
cally the same kind of gifts. Thus, the decisions have the 
result of producing great inequalities among taxpayers. 
The federal gift tax dates from 1932. The tax ap- 
plies only to individuals. Primarily the tax is assessed 
against the donor and not against the donees or the 
beneficiaries of a gift. The fair market value of the 
property given is the basis for the tax. 

Against gifts made during the years 1936 to 1942 
inclusive, the law allowed a specific exemption of 
$40,000; prior to 1936 the specific exemption was 
$50,000. Prior to 1939 the first $5,000 of gifts (other 
than gifts of future interests in property) made to each 
person were excluded from the tax. From 1939 to 
1942 inclusive the first $4,000 of gifts (other than gifts 
in trust or of future interests in property) made to each 
person has been excluded from the tax. According to 
Congressional Committee reports, the gift or gifts to 
any one person during a calendar year in the value of 
$5,000 or less was not accounted for in determining the 
total amount of gifts in order to obviate the necessity 
of keeping an account of and reporting numerous small 
gifts, such as wedding and Christmas gifts and occa- 
sional gifts of relatively small amounts. 

It is important to note that prior to 1939 the exclu- 
sion applied to all gifts except those of future interests 


11942 Revenue Act reduces specific exemption from $40,000 to 
$30,000, applicable to gifts made after January 1, 1943. 


GIFTS OF 
FUTURE INTERESTS 


By DANA F. COLE 





in property. In 1938 the Act was changed making the 
exclusion applicable to all gifts made after 1938 except 
to gifts in trust or of future interests in property. The 
reason the change was made which denies the exclu- 
sion to gifts in trust as well as gifts of future interests 
is explained in the Senate Finance Committee report 
on the Revenue Act of 1938 as follows: 


“The Board of Tax Appeals and several of the federal courts 
have held, with respect to gifts in trust, that the trust entities 
were the donees and on that account the gifts were of present 
and not of future interests. The statute, as thus construed, 
affords ready means of tax avoidance, since a donor may create 
any number of trusts in the same year in favor of the same 
beneficiary with a $5,000 exclusion applying to each trust, 
whereas the gifts, if made otherwise than in trust, would in 
no case be subject to more than a single exclusion of $5,000.” 


As inferred in the report of the Senate Committee 
quoted above, the settled law prior to 1939 was that 
gifts in trust were not construed as gifts of future in- 
terests. The following cases are cited to show the 
trend of the decisions that were being followed prior 
to those rendered by the Supreme Court in March, 1941. 


In Commissioner of Internal Revenue v. Krebs, de- 
cided June 4, 1937, it was held: 


“Since the statute imposes the tax upon the donor, it seems 
pertinent to determine whether the interest which the donor 
gave was a present or a future interest rather than to determine the 
quality of the estate received by any particular beneficiary. It 
is clear that the donor parted completely with the subject 
matter of the gifts including all right, title and interest in 
possession or enjoyment, at the time of making the transfer. 
We think it clearly appears, when we consider that the donor, 
after the gifts were made, had no longer any interest whatever, 
present or future, in the stock and funds donated, that the gifts 
were of a present interest.” 


In Commissioner of Internal Revenue v. Wells,? de- 
cided February 2, 1937, the following language appears: 


“Likewise, the donees were competent to accept the gifts, 
and they did so immediately. True, they were trusts, but 
were no different from persons, for the Act so states. They 





ta 90 Fed. (2d) 880, 37-2 ustc § 9328. 
288 Fed. (2d) 339, 37-1 ustc 9132. 
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took immediate title to and possession of all the property from 
the donor; they put it to instant use for the directed purpose 
of building up an estate for the ultimate and contingent benefi- 
ciaries, who were named specifically. The fact that those 
beneficiaries did not come into possession of the corpus until 
some time in the future, dependent upon some contingency, 
does not make the donor’s act any the less a completed transfer 
to the trustees. The fact must not be overlooked that the Act 
involved relates to transfers and not receipts. If the regu- 
lation referred to be construed to apply to instances where the 
donor retains a future interest in the corpus during the deter- 
mination of the title we find no fault with it; but if it be con- 
strued otherwise we think its effect would be to read some- 
thing into the statute which is inconsistent with its plain 
meaning.” 

In the case of Harry E. Noyes v. Thomas B. Hassett; 
decided July 13, 1937, the above two cited cases were 
upheld, and gifts in trust were construed to contain 


gifts of present rather than of future interests. 


Procedure changed by March 1941 Decisions 


The bombshell struck when the Supreme Court of 
the United States rendered its decision on March 3, 
1941, in the following cases: Guy T. Helvering, Com- 
missioner of Internal Revenue, Petitioner, v. Mary M. 
Hutchings; *and The United States, Petitioner, v. Arthur 
Pelzer ;> and Joseph Ryersonand Edward L. Ryerson, Jr. 
as Executors of the Estate of Mary M. Ryerson, Petition- 
ers,v. The United States of America.® All of these cases 
were concerned with gifts in trust or gifts of future 
interests and referred to gifts made prior to 1939. In 
the Hutchings case the court held that although the 
trustee was the recipient of legal title, the real donees, 
for all practical purposes, are those whom the donor 
intended to benefit. Hence, donors were entitled to a 
$5,000 exclusion for each beneficiary of a trust, and 
were not restricted to one exclusion on the theory that 
the trustee is the donee. 

Following the decision in the Hutchings case it was 
easy for the Supreme Court to find as it did in the 
Pelzer case. In that case gifts were made in trust in 
1932 for the benefit of the donor’s grandchildren, eight 
of whom were then living and named as beneficiaries. 
The income was to accumulate for ten years, at which 
time living grandchildren, including grandchildren 
born after the creation of the trust, were to begin re- 
ceiving the income from the trust. The gifts in trust 
were held by the court not to be gifts to the trustee 
for the purpose of determining the number of $5,000 
exclusions to which the donor was entitled. Yet they 
were held to be gifts of future interests and, therefore, 
the donor was not entitled to any $5,000 exclusions. 
In the language of the court: 


“The gifts were of future interests because the beneficiaries 
must survive a ten-year period and because the ‘number of 





3 20 Fed. Supp. 31, 37-2 ustc J 9409. 
* 312 U. S. 393, 61S. Ct. 653. 
5 312 U.S. 399, 61 S. Ct. 659. 
* 312 U.S. 405, 61 S. Ct. 656. 


GIFTS OF FUTURE INTERESTS 


17 


eventual donees and the value of their respective gifts’ is 
uncertain.” 


In the Ryerson case the court further elaborated on 
the principle that it was erroneous to limit the donor 
to one $5,000 exclusion for gifts to each of two trusts, 
on the theory that the trustee and not the beneficiary 
was the donee. However, in that case there was a 
contingency in connection with the trust, and because 
of the contingency the gift was defined by the court 
as a future interest and no $5,000 exclusion was 
allowable. 

The definition in the recent decisions seems to be 
that a future interest is an interest or estate in prop- 
erty, either vested or contingent, which is limited to 
commence in use, possession, or enjoyment at some 
future date or time. Almost all trusts that are formed 
have some limitation with respect to the beneficiaries 
receiving either the income or the corpus. It is con- 
ceivable, of course, that it is possible to create a trust that 
would not be held to represent future interests but most 
trusts probably will be held to involve future interests. 
At least the trend of the opinions in the court cases 
decided since March 3, 1941 are leaning heavily toward 
this prospect. To quote from the Pelzer case: 

“Gifts of ‘future interests’ has little scope for practical opera- 
tion unless the gifts to which the exemption applies include 
those gifts made to beneficiaries of a trust since it is by resort 
to the conveyance in trust that most future interests are 
created.” 

When passing the 1938 Act Congress apparently 
thought there was a distinction between gifts in trust 
and gifts of future interests or the law would not have 
been written as it was. 

The Board of Tax Appeals and some of the courts 
have rendered decisions since March, 1941 to the effect 
that when trusts provide for the distribution of income 
and defers the distribution of corpus that the income 
constitutes a present interest and the corpus a future 
interest. In the case of Elizabeth H. Fisher v. Com- 
missioner,’ it was held that gifts of trust corpus dis- 
tributable to trust beneficiaries on their attaining 
certain ages are future interest, whereas trust income 
distributable annually forms a present interest. In 
the case of Mary F. Charles v. Thomas B. Hassett,’ it 
was held that where a donor makes a gift in trust 
under which a certain person is to receive the income 
for a certain period at the end of which he is to receive 
the trust corpus, the right to receive the income is a 
present interest, $5,000 of which is excludable, but the 
right to receive the corpus is a future interest. In the 
case of Henry A. Alexander v. Commissioner,® it was 
held that the $5,000 annual exclusion is applicable only 
to the gifts of trust income and is limited to less than 
that amount for each beneficiary the value of whose 





' 145 BTA 874, No. 149; Dec. 12,202 (CCH). 
8 42-1 ustc J 10,139. 
* Dec. 12,823R (CCH). 
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income, determined in accordance with Art. 19 (7), 
Reg. 79, is less than $5,000.00. 


The new interpretation placed upon the law and 
regulations will produce substantial increases in the 
gift tax liability of some taxpayers, while others may 
not be affected at all. Many taxpayers will be re- 
quired to pay additional taxes because they relied 
upon what they thought the law was when they filed 
their tax returns for gifts made prior to 1939. 

The Statute of Limitations runs against the collec- 
tion of any additional taxes from the donor three years 
after the gift tax return is filed. However, the law 
extends the statute one year longer in which the tax 
may be collected from donees and transferees and 
trustees. The Revenue Bureau thus has an oppor- 
tunity to collect additional taxes from donees, trustees, 
or transferees in some cases where the Statute of Limi- 
tations has run against collection from the donors. 
The law imposes a lien upon all gift property for any 
tax due for ten years from the time gifts are made. 

Unless Congress makes a retroactive law that will 
define future interests to agree with the practice of the 
Bureau prior to the decision in the Pelzer case, addi- 
tional taxes will likely have to be assessed against the 
assets of some trusts because the law will not permit 
the assessment against the donors of the property. In 
some cases the donors are dead and the property that 
was given in trust may be levied upon by the Govern- 
ment under the provisions of the law. Some trust 
indentures prohibit the payment of any amount out 
of the assets of the trust until beneficiaries attain cer- 
tain ages, but apparently the Government now has 
the right to take these assets in satisfaction of gift 
tax liabilities incurred by the donors years ago, even 
though the Revenue Bureau accepted the original re- 
turns as being correct when filed. It will be necessary 
to reopen many cases that were heretofore considered 
closed if all taxpayers are to be treated alike. 


Decisions and Past Practice do not Conform 


It is doubtful if the present interpretation of the law 
as it refers to gifts of future interests coincides with 
the ideas of what Congress had in mind when it 
adopted the law relative thereto. It is also doubtful 
if the courts are now accurately interpreting the in- 
tentions of the Internal Revenue Bureau in this re- 
spect. In Article 11 of the Regulations which were 
issued prior to 1936 an example is given to illustrate 
the computation of net gifts subject to tax. The Regu- 
lations state that if a donor gives $10,000 in cash to 
each of two sons and conveys property of the value 
of $100,000 to a trustee who is to pay the income to 
the donor’s wife during her lifetime and at her death 
deliver the property to his two daughters, that there 
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should be subtracted $5,000 from each of the $10,000 
gifts to the sons and one $5,000 exclusion from the 
value of the life estate given to the wife. 

“The interest of the daughters being a future interest, no 
such subtraction is to be made therefrom.” 

Obviously under this regulation and interpretation 
of the law there would be no attempt on the part of 
the Bureau to deny the $5,000 exclusion from the gift 
made in trust, even though the beneficiary of the trust 
did not receive the corpus at the time of the gift. The 
exclusion was denied only to the secondary or con- 
tingent beneficiaries. 


Illustrations of Inequalities 


The inequalities among taxpayers may be explained 
by the use of examples. Assume a case where two tax- 
payers, A and B, made gifts in 1932 in identically the 
same manner in trust for the benefit of their ten chil- 
dren and grandchildren. Assume that the market 
value of the gifts in both cases was $450,000. The 


amount of net gifts and tax computed thereon would 
have been as follows: 


Total Gifts 


ca I a as a a ... $450,000 
Less: Specific Exemption ............... $51,000 
Exclusions (10 Donees @ $5,000).... 50,000 100,000 
Total Net Gift Subject to Tax...................... $350,000 
Amount of Tax Pad m 1932...............0566....45. 22,125 


Following the Supreme Court decision in the Pelzer 
case the tax should have been computed as follows: 
Total Gifts 


ee ee ee gr ee eee 20 $450,000 
Less: Specific Exemption ............... $50,000 
ee ee eee) None 50,000 
pe ee $400,000 
Amount of Tax Payable in 1932. ...............-... 26,125 


The collection of this $4,000 additional tax might 
be barred by the Statute of Limitations, but the tax- 
payers might be penalized if they make taxable gifts 
in later years. If B never makes any further gifts, he 
will suffer no penalty. However, if A makes taxable 
gifts in future years, he might be penalized. To illus- 
trate, assume that A made additions of $100,000 to his 
trusts in the year 1942. Under the old interpretation 
of the law A would compute his tax for 1942 as follows: 
Gifts of Preceding Years ($450,000 Less 10 Exclu- 


a $400,000 
Less: Specific Exemption 


Dados reel ta Cai tin 40,000 
Net Gifts for Preceding Years............... _..... $360,000 
Gifts in 1942 (In Trust, Therefore No Exclusions)..... 100,000 
een aadeess ....... $460,000 
Tax on $460,000 of Net Gifts................. ee 99,675 
Tax on $360,000 of Preceding Years’ Gifts....... 75,675 
Tax Assessable to A on 1942 Gifts................. $ 24,000 


Under the new interpretation with reference to gifts 
of future interests, A will discover that his tax should 
be computed as follows: 
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Gifts of Preceding Years ($450,000 Less No Exclusions) $450,000 
Lesst Specie Een Wid. «.....5: 6. <<. 6s.ec6 ses, Seine wereee 40,000 
Net Gifts for Preceding Years. ...-... 646 66s s scsueaa $410,000 
Gifts in 1942 (In Trust, Therefore No Exclusions)... 100,000 


We I ics dp tel ek a dain eV A Rae ahe $510,000 
Tax on S516 GOO of Net Guts)... 6. ccicei cca ce nn ees 111,900 
Tax on $410,000 of Preceding Years’ Gifts........... 87,675 
Tax Assessable to A on 1942 Gifts ................. $ 24,225 
Tax Under Old Interpretation of Future Interests... 24,000 
Increase of Tax Under New Interpretation......... $ 225 


The tax is $225 larger under the new interpretation 
in this example because the total gifts were raised to 
$510,000 and the $10,000 of gifts above $500,000 is 
taxed at 26144%, whereas gifts immediately below 
$500,000 are taxed at 24%. The 2%4% higher rate 
attaches to the $10,000 of gifts above $500,000. Under 
the old interpretation the entire $100,000 of gifts in 
1942 falls in the 24% bracket of tax. If A had made 
additions to the trust in 1942 of only $90,000 instead 
of $100,000, there would have been no increase in his tax 
at all. In this example if A had kept his total gifts down 
to $540,000, he would suffer no penalty. It will be shown 
later that gifts of much smaller amounts may be sub- 
jected to considerable penalty by the new interpretation. 


Some taxpayers may suffer two penalties. They 
may have to pay additional taxes for the years in which 
gifts in trust were made prior to 1939 because the 
Statute of Limitations has not run against such col- 
lection, and also find a larger tax to pay in future 
years because the total net gifts are raised into higher 
brackets of tax. In the foregoing example the amount 
of increase in tax produced by the new interpretation 
does not appear to be large. If one compares this situ- 
ation with others it will be found that the amount of 
penalty depends in part upon the brackets in which 
one’s gifts are taxed. The disproportions will be illus- 
trated by further examples. 


Assume that both C and D made gifts in trust in 
1932 of $10,000 each to ten children and grandchildren. 
By using the $50,000 specific exemption available in 
1932 and ten exclusions of $5,000 for each beneficiary, 
no tax would have been paid by either C or D in 1932. 
Assume that in 1942 C adds $500 to each trust and 
that D adds $100,000 to each trust. 

Under the old interpretation of future interests tax- 
payer C’s tax in 1942 would be $412.50, and under the 
new interpretation his tax would be $1,050.00. The 
increase of $637.50 in the tax was on total gifts of 
$105,000. The increase in tax is due to the fact that 
the $5,000 of gifts is taxed in the 21% bracket under 
the new interpretation, whereas it was taxed in the 
814% bracket under the old interpretation of future 
interests. Let us now examine how D’s tax would be 
affected by the change in interpretation. 

Under the old interpretation D’s tax in.1942 would 
be $246,825.00, whereas under the new interpretation 
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of future interests his tax would be $254,700.00. The 
new ruling produces an increase in tax of $7,875.00 on 
$1,100,000 of gifts in this example. Refer to the example 
of taxpayer A whose tax was not increased at all as a re- 
sult of this new interpretation on total gifts of $540,000. 


One could go on illustrating innumerable cases in 
which inequalities in tax are produced by the new 
interpretation. As already illustrated, some taxpay- 
ers making smaller gifts have their taxes increased a 
larger amount than other taxpayers making much 
larger gifts. An interesting situation develops if.a 
taxpayer did not choose to use any of his specific 
exemption in returns for earlier years. The specific 
exemption of $50,000, $40,000 or $30,000 (as provided 
in various acts) may be claimed by the taxpayer at his 
or spread over a period of years in any proportion the 
taxpayer sees fit, but after the total of the specific 
exemptions has been claimed and allowed, no future 
exemption is allowable. 

Assume that Mr. E made gifts in 1936 in trust to 
ten children and grandchildren of $5,000 each. Under 
the interpretation of future interests as followed by 
the Internal Revenue Department in 1936 this tax- 
payer made no net gifts in 1936 because he was entitled 
to $5,000 exemption to each beneficiary and under the 
law and regulations as in effect at that time it is pos- 
sible that E would not*even make a gift tax return. 
He would therefore have made no claim to any of 
his’ specific exemption in the year 1936. If E chooses 
to make additions in 1942 of $4,000 to each trust he 
would not be penalized in the least by the new interpre- 
tation as illustrated in the following example: 

Under the old interpretation E’s tax would be com- 
puted as follows: 


’ Gifts of Preceding Years ($50,000 Less 10 Exclusions 





Totaling $50,000) 
TSS i a ee ace ners ... $40,000 ~ 
Less: Specific Exemption Claimed in 1942... 40,000 
oe, ee ae ee eee Ts en None 
Bi ee |. nn a rit cer eg None 








Under the new interpretation of gifts of future inter- 
est the tax would be computed as follows: 
Gifts of Preceding Years ($50,000 Less No Exclusions) . $50,000 








gS RR aS Caper hea Aen erent. $40,000 

Less: Specific Exemption Claimed in 1942.... 40,000 

NT nr ae si har ngs a emvsng SaNCa gisele veneaaslaeteits, PRR None 
Te RIN RN 0 co Z cia Smite g auicis, SONIR bk rau tinue BU $50,000 
‘Tax on $50,000 of Net Gifts. ............ ere eee 5,250 
Tax on $50,000 of Preceding Years’ Gifts ........... 5,250 
Tax Payable on 1942 Gifts......... are Re os None 








As has been indicated by the examples so far given, 
some taxpayers would be required to pay a tax on 
$90,000 of total gifts, whereas E would not have to 
pay any tax on his $90,000 of total gifts. The year in 
which the taxpayer chooses to use his specific exemp- 
tion; the. particular tax brackets in which his gifts 
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happen to be taxed ; and whether the collection of addi- 
tional taxes is barred by law are all factors in deter- 
mining the penalty that is involved in the new 
interpretation. Any person wishing to make gifts in the 
future will certainly wish to know the amount of tax 
that will be assessable upon any gifts he should make. 
If he is aware of the new interpretation of the law 
with respect to future interests he might hesitate in 
making gifts. He will surely hesitate if he is one that 
would be penalized substantially because of the man- 
ner in which he chose to make gifts in preceding years. 
Some taxpayers will be able to escape any penalty at 
all and others will escape the penalty because they will 
choose to make no more gifts and thus waive the pros- 
pects of having their tax computed under the new in- 
terpretation of the law. When taxpayers choose to 
make no further gifts the Government may lose rev- 
enue that would be available otherwise. 


Restatements Definition of Future Interests 


It is probable that lawyers will have to make some 
radical revision in their ideas of what constitutes future 
interests in property. In 1936 there appeared in Re- 
statement of The Law of Property, by American Law 
Institute, a publication rapidly becoming used as 
authority by higher courts, rather exhaustive defini- 
tions of what constitutes future interests. A part of 
Paragraph 153 in which future interests are differenti- 
ated from other property interests is quoted: 


“(1) Except as stated in Subsection (2), a future interest is 
an interest in land, or in a thing other than land, which 
(a) is not, but may become a present interest; and 


(b) is a segment of ownership measured in terms of 
duration; and 


(c) is neither inchoate dower nor curtesy initiate. 
(2) The term ‘future interest,’ as it is used in this Division, 
excludes the interest had by the owner of a postponed right to 


the enjoyment of an easement, profit, rent or similar interest 
in the land of another. 


(3) A present interest is an interest in land, or in a thing 
other than land, which includes 


(a) either a right to the immediate beneficial enjoyment 
of the affected thing; 


(b) or, if the affected thing is the subject matter of a trust, 

(i) either the right to the immediate beneficial en- 
joyment of the proceeds of the trust; 

(ii) or the right of the trustee forthwith to have the 
control and management of the affected thing 
pursuant to the provisions of the trust.” 

In commenting on the definition, the publication 
states that it is necessary to recognize the coexistence 
of two different kinds of present interests ; namely, the 
possible beneficiary’s right to the immediate beneficial 
enjoyment of the proceeds of a trust and the trustees’ 
right forthwith to have the control and management of 
the affected thing pursuant to the provisions of the 
trust. A present interest of a beneficiary is to be con- 
trasted with the future intrests of a person who may in 
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the future become trustee of the same thing or become 
entitled to the beneficial enjoyment of the affected thing. 
The following illustrations are given in the publication to 
elaborate upon the definitions of future interests : 

“1. A, owning Blackacre in fee simple absolute, transfers 
Blackacre ‘to B and his heirs, as trustee, to receive the rents, 
issues and profits thereof and to apply them to the use of C 
for life, and on C’s death to transfer Blackacre to D and his 
heirs.’ B has a right forthwith to have the control and man- 
agement of Blackacre. Hence B has a present interest. C 
has a right to the beneficial enjoyment of the proceeds of the 
trust. Hence C has a present interest. D has a future interest. 


2. A owning bonds having a market value of $100,000 trans- 
fers these bonds ‘to B as trustee to collect the income there- 
from and apply such income to C for life’ and then continues 
with one of the following limitations: 


I. ‘remainder on C’s death to D as trustee in perpetuity 
for the E Hospital.’ 


II. ‘remainder on C’s death to D, his executors, admin- 
istrators and assigns.’ 


Under either form of limitation B and C have present inter 
ests and D has a future interest.” 

It is probable that Congress had in mind similar defi- 
nitions of future interests at the time it passed the gift 
tax law. There seems to be no historical reason that 
justifies abandoning the distinction in cases where the 
gifts of income and of principal are to the same person 
and, therefore, regarded by donor and donee as one 
gift. However, in the latest trend of the decisions it 
appears that unless the donee gets the immediate pos- 
session of the gift property, that the gift will be inter- 
preted to be of future interest even though there is 
no question concerning the ultimate beneficiary of the 
gift and even though the trustee gets immediate pos- 
session and control of the property. 


It is pertinent to inquire why Congress denied the 
$5,000 exclusion to gifts of future interest in the first 
place. In this connection the following quotation is 
taken from the Committee Reports, Revenue Act 


of 1932: 


“The exemption does not apply with respect to a gift to 
any donee to whom is given a future interest. . . . The 
exemption being available only in so far as the donees are 
ascertainable, the denial of the exemption in the case of gifts 
of future interests is dictated by the apprehended difficulty, in 
many instances, of determining the number of eventual donees 
and the values of their respective gifts.” 

If the present trend continues perhaps all gifts in 
trust will be held to be gifts of future interest. If 
Congress had intended this to be the law there seems 
to be no good reason for its changing the law in 1938 
so as to deny gifts in trust the benefits of the exclusion 
because gifts of future interests had always been de- 
nied such benefits. From the Committee Report above 
quoted it does not appear that Congress ever intended 
to deny the exclusion in those cases where the bene- 
ficiary was definitely fixed by the donor at the time 


the gift was made. If gifts in trust are to be inter- 


(Turn to page 39) 
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The New York City Sales, Personal 


Property and Compensating Use Taxes 
Distinguished and Compared 


By JAMES J. O'LEARY 


enacted Chapter 873 of the laws of 1934 en- 
titled: 
“An act to enable, temporarily, any city of the State having 
a population of one million inhabitants or more to adopt and 
amend local laws, imposing in any such city any tax and/or 
taxes which the legislature has or would have power and 
authority to impose, to relieve the people of any such city 
from the hardships and suffering caused by unemployment and 
to limit the application of such local laws.” 


Upon authority of this enabling legislation the City 
of New York through its local legislature (at that time 
the municipal assembly) enacted its first Sales Tax 
law designated as Local Law # 20 of 1934. This law 
which became effective on December 5, 1934 imposed a 
tax upon the receipts from sales in the City of New 
York of tangible personal property sold at retail and 
certain specified services for the period from Decem- 
ber 10, 1934 to December 31, 1935. Since that time the 
State, by successive enactments, has continued its 
enabling legislation and the city has continued the 
sales tax as the principal source of revenue in its 
emergency tax program. Almost simultaneously with 
the adoption of the sales tax the city also enacted a 
personal property tax law. This tax was continued in 
force until June 30, 1940 when it was superseded by a 
compensating use tax. A question frequently asked is 
why the city found it necessary to have these taxes in 
addition to the sales tax. The purpose of this article is 
to explain why they were necessary and to show the 
principal distinguishing features of each tax and their 
relation to each other. 


i 1934 the legislature of the State of New York 


In order to keep the article within reasonable limits, 
it is deemed advisable to confine it to a discussion and 
comparison of the following principal features in each 
law: 

1. The subject of the tax. 

2. Measure of the tax. 

3. Liability of vendor and purchaser. 


THE SALES TAX 


The subject of the sales tax is sales of tangible per- 
sonal property and certain specified services in the City 
of New York. 








Section 2 of the law (Title N, Chapter 41 of the Ad- 
ministrative Code of the City of New York) imposes a 
tax on the following types of sales in the city: 

1. Sales at retail of tangible personal property. 

2. Sales for domestic or commercial use of gas, elec- 
tricity, refrigeration, steam and gas, electric 
refrigeration and steam service of whatsoever 
nature. 

3. Every sale of telephony and telegraphy and tele- 
phone and telegraph service of whatsoever 
nature. 

4. Sales where the charge to the patron is one 
dollar or more for food and/or drink of any 
nature in restaurants, cafes, bars and other 
establishments. 
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5. Every retail sale of wines and liquors and drinks 
compounded thereof or therewith whether sold 
for consumption off or on premises. 


In imposing a sales tax the city was subject to two 
important limitations which are as follows: 


1. The limitation imposed by Article 1, Section 8, 
of the Constitution of the United States 
(known as the commerce clause) which, in 
effect, provides that the Congress shall have 
exclusive power to regulate commerce with 
foreign nations and among the several states 
and under which the courts have held that 
any tax by a state (or political subdivision 
of a state) which imposes an undue burden 
on interstate or foreign commerce constitutes 
a regulation of such commerce and is, there- 
fore, unlawful. 


2. The limitation contained in the enabling act under 
which the City of New York derives its au- 
thority to impose emergency taxes. This act 
contains the following provision: 

“This act shall not authorize the imposition of a tax on any 
transaction originating and/or consummated outside of the 
territorial limits of any such city, notwithstanding that some 
act be necessarily performed with respect to such transaction 
within such limits.” 

These limitations have been recognized in the sales 
tax law enacted by the city. 


Section 2 of the law limits the tax to sales in the city, 
and prior to July 1, 1939 the law included the following 
specific exemption from the tax: 

“Sales upon the receipt from which the State and City of 


New York are by virtue of the provisions of the constitution 
of the United States or otherwise without power to impose a tax.” 


Since the law limits the tax to sales in the city, it fol- 
lows that sales outside the city are not subject to the 
tax. The application of this basic rule was recognized 
in Article 94 of the comptroller’s original regulations, 
which provided in part as follows: 

“Receipts from the sale of tangible personal property out- 


side the City or State of New York or in foreign countries 


and delivered in the City of New York are not subject to the 
tax, and 


“The tax is also imposed upon the receipts from the sale of 
tangible personal property in the City of New York where 
the vendor delivers the goods therein from points outside the 
City or State of New York.” 


It will be noted that in both of these provisions the 
tangible personal property is delivered in the city but 
that the taxable status of the transaction is determined 
according to where the sale is made. 

Both of the limitations referred to above have been 
used as bases or grounds upon which to claim exemp- 
tion from the sales tax. The sales affected by these 


limitations may, for the purpose of this discussion, be 
divided into two classes, viz. : 
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1. Sales where the property sold is delivered from 
within the city to a point outside the city or 
from a point outside the city to another point 
outside the city. 


2. Sales where the property sold is delivered in the 
city from a point outside the city. 


There are few problems in connection with sales in 
the first class. Their status is definitely settled in 
Article 94 of the comptroller’s regulations, which pro- 
vide in part as follows: 


“The tax is not imposed upon the receipts of tangible per- 
sonal property where the vendor in the City of New York 


delivers the property sold to points outside the City or State 
of New York, and 


“The tax does not apply where the vendor in the City of 
New York delivers the property from a point outside the City 
or State of New York to another point or points outside the 
City or State of New York.” 

Obviously the ground for these provisions is that 


the sales are consummated outside the City of New 
York. 


The enabling act term “consummated” was given a 
wider meaning by the courts in the case of United 
Artists Corp. v. Taylor.1 The United Artists Corp. leased 
motion picture films for exhibition outside the City of 
New York, the exhibitor taking delivery of the films in 
the city. The comptroller had ruled, in effect, that 
such sales were subject to the tax on the ground that 
sales, having originated in the city and having been 
consummated in the city by delivery to the exhibitor, 
were made in the City of New York. The Court of 
Appeals affirmed the following ruling of the Appellate 
Division against the comptroller on this point: 

“In the particular instances now under consideration the 
transaction though originating within the City of New York 
when the license is granted here, is ‘consummated’ when the 
motion pictures are exhibited under the license outside the city. 
By express rulings the comptroller has recognized that the city 
may not impose a tax upon merchandise delivered outside the 
territorial limits of the city even though the contract of sale 
is concluded within the city. For additional reasons we think 
that a license to exhibit motion picture films, though executed 
within the city, is not taxable where the license requires that 
it be exercised beyond the territorial limits. The ‘transaction’ 


which the local law defines as a sale is not ‘consummated’ 
until the film is exhibited under the ‘license to use’ beyond the 


city limits.” 

In the case of C. G. Gunther & Sons v. McGoldrick * 
the courts ruled that sales of tangible personal prop- 
erty sold for future delivery, at the vendor’s expense, 
outside the City of New York were not consummated 
until such delivery was made and, therefore, such sales 
were not subject to the tax. 


A number of problems have arisen in connection 
with the status of sales in the second class referred to 
hereinabove, that is, sales which involve the shipment 
of the tangible personal property sold from points out- 


273 N. Y. 334. 
279 N, Y,. 148. 
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side the City or State of New York to a purchaser in 
the City of New York. Exemption from the tax on the 
receipts from such sales has been claimed under both 
the constitutional limitation applying to interstate 
and foreign commerce and the enabling act limitation. 


Constitutional Limitation 


The courts have been asked to decide the effect of 
the New York City tax on transactions involving inter- 
state commerce in a number of important cases. Prior 
to the final decision on the question by the United 
States Supreme Court in the case of McGoldrick v. 
Berwind White Coal Mining Co., referred to later in this 
article, the leading case in the state courts was that of 
National Cash Register Co. v. Taylor, decided by the 
Court of Appeals November 23, 1937. In this case the 
highest court in the state, in effect, laid down the prin- 
ciple that where the parties to the sale contemplated 
interstate commerce and where interstate commerce 
was fundamental and not merely incidental to the 
transaction, the imposition of the sales tax upon the 
receipts from such sale would be in violation of the 
commerce clause of the constitution. The United 
States Supreme Court denied an appeal by the city to 
review this decision. Following the decision in the 
National Cash Register case three more cases involving 
the question of interstate commerce reached the state’s 
highest court and were decided against the city. 

A brief description of the facts in each of these cases 
follows: 

Felt & Tarrant Manufacturing Co. v. Taylor.* 

The vendor had its principal office and place of busi- 
ness in Chicago where all manufacturing was done. It 
maintained a sales office in New York City but no ware- 
house. Orders taken by the New York City office were 
forwarded to Chicago for accéptance. If approved, 
the merchandise, in the form of calculating machines, 
was appropriated to the contract at the factory in 
Chicago and shipped directly to the customer in New 
York City. 

A. H. DuGrenier et al. v. McGoldrick. 

The vendor is a Massachusetts corporation engaged 
in the business of manufacturing vending machines at 
its factory at Haverhill, Mass. Sales of its products 
are made throughout the United States. It maintains 
no office or warehouse in New York City or in New 
York State. Orders for its products are taken in New 
York City by a sales agent having a place of business 
in the city. Orders taken by the sales agent in New 
York City are forwarded to Haverhill for acceptance 
or rejection by the vendor. If accepted, the merchan- 
dise is shipped to the customer in New York City, 
f.o. b. Haverhill. 





3276 N. Y. 308. 
4254 App. Div. 246; aff’d 279 N. Y. 678. 
5255 App. Div. 961; aff'd 281 N. Y. 608. 
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Berwind White Coal Mining Co. v. McGoldrick.® 


The vendor maintains a sales office in New York 
City. Its main office is in Philadelphia, Pa. It sells 
coal, produced from its own mines in Pennsylvania, to 
customers in New York City. Having no coal yards, 
warehouses or other facilities for the storage of coal in 
New York City, all contracts with New York City 
customers are fulfilled by direct shipment of the coal 
from the vendor’s mines in Pennsylvania. 


Again, appeals were taken to the United States 
Supreme Court from the decisions in these three cases. 
These appeals were entertained and certiorari was 
granted. 


In decisions handed down January 29, 1940 the state 
court was reversed and all three cases decided in favor 
of the city. 


The following are excerpts from the majority opinion 
delivered in the case of McGoldrick v. Berwind White 
Coal Mining Co.’: 


“The question for decision is whether the New York City 
tax laid upon sales of goods for consumption, as applied to 
respondent, infringes the commerce clause of the Federal 
Constitution. . .. 

“The ultimate burden of the tax, both in form and in sub- 
stance, is thus laid upon the buyer, for consumption, of tangible 
personal property, and measured by the sales price. Only in 
event that the seller fails to pay over to the city the tax col- 
lected or to charge and collect it as the statute requires, is the 
burden cast on him. It is conditioned upon events occurring 
within the state, either transfer of title or possession of the 
purchased property, or an agreement within the state, ‘con- 
summated’ there, for the transfer of title, or possession. . . 

“The present tax . . . does not aim at or discriminate against 
interstate commerce. It is laid upon every purchaser, within 
the state, of goods for consumption, regardless of whether they 
have been transported in interstate commerce. Its only rela- 
tion to the commerce arises from the fact that immediately 
preceding transfer of possession to the purchaser within the 
state, which is the taxable event regardless of the time and 
place of passing title, the merchandise has been transported 
in interstate commerce and brought to its journey’s end. .. . 

“Here the tax is conditioned upon a local activity, delivery 
of goods within the state upon their purchase for consumption. 
It is an actuity which apart from its effect on the commerce, 
is subject to the state taxing power. The effect of the tax, 
even though measured by the sales price, as has been shown, 
neither discriminates against nor obstructs interstate commerce 
more than numerous other state taxes which have repeatedly been 
sustained as involving no prohibited regulation of interstate 
commerce. .. .” 


It is reasonable to assume that the principles laid 
down by the United States Supreme Court in the 
Berwind White Coal Mining Co. opinion with respect to 
the status of sales in interstate commerce apply with 
equal effect to sales in foreign commerce. The courts 
have recognized one exception to the general rule, 
however. 


In the case of Gulf Oil Corporation v. McGoldrick,*® 
the City of New York sought to impose a sales tax 
upon the receipts from sales of fuel oil manufactured 





® 255 App. Div. 961; aff’d 281 N. Y. 610. 
7309 U.S. 33. 
§ 256 App. Div. 207; 281 N. Y. 670, 309 U. S. 414. 
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from imported crude petroleum, for use in vessels 
engaged in foreign commerce. 

It was shown that, for the purpose of meeting for- 
eign competition, imported products which were re- 
exported for use as fuel oil or other ships’ stores on 
vessels engaged in foreign commerce were accorded 
special advantage in the form of tax exemption under 
federal statutes. 


In declaring the imposition of the sales tax on the 
receipts from sales of such fuel oil unconstitutional the 
United States Supreme Court said in part as follows: 

“It is evident that the purpose of the congressional regu- 
lation of the commerce would fail if the state were free at 
any stage of the transaction to impose a tax which would lessen 
the competitive advantage conferred on the importer by con- 
gress, and which might equal or exceed the remitted import 
duty. . . . The congressional regulation, read in the light 
of its purpose, is tantamount to a declaration that in order 
to accomplish constitutionally permissible ends, the imported 
merchandise shall not become a part of the common mass of 
tangible personal property within the state, pending its dispo- 
sition as ships’ stores and shall not become subject to the state 
taxing power. The customs regulations prescribing the 
exemption from state taxation, when applied to the facts of 
the present case, state only what is implicit in the congressional 
regulation of commerce presently involved. The state tax in 
the circumstances must fail as an infringement of the con- 
gressional regulation of commerce.” 


Enabling Act Limitation 


It should be understood that the United States 
Supreme Court in the Berwind White Coal Mining Co. 
decision did not decide nor consider whether the impo- 
sition of the tax on the sales in question would be in 
violation of the enabling act. Neither did that deci- 
sion have any bearing on intrastate sales? 


The first interpretation of the enabling act limita- 
tion was made in the decision by the Appellate Division 
of the State Supreme Court in the case of National 
Cash Register Co. v. Taylor, dated July 1, 1937. In 
that case an assessment for sales tax against the 
vendor was contested on two grounds, viz.: that it was 
imposed in violation of the enabling act and also in 
violation of the commerce clause of the United States 
Constitution. The Appellate Division considered the 
case only from the standpoint of the enabling act, and 
having found the tax to be in violation of that act, 
deemed it unnecessary to consider the interstate com- 
merce feature. In holding that sales of “special order” 
merchandise which could not be filled out of local stock, 
and the orders for which were subject to acceptance at 
the factory outside the city, were not subject to the fax, 
the court said in part as follows: 

“We believe that when the Legislature spoke of a transac- 
tion ‘originating’ outside of a city, it referred, insofar as a 
sale was concerned, to the place of the making of the contract 
of sale and not the place from which an offer to buy was sent. 


So construed, this statute means that the City of New York 
may not tax a sale where the contract in fact and in good 


* 252 App. Div. 90, 
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faith came into existence at a place outside the territorial limits 
of the city though consummated therein. This interpretation 
relieves the ‘special orders’ involved in the present controversy 
from the sales tax, for they originated in Dayton, Ohio.” 


Upon appeal the Court of Appeals also found that 
the tax had been imposed illegally but not upon the 
same ground as determined by the Appellate Division. 
The Court of Appeals confined its opinion solely to the 
interstate commerce question, having found it un- 
necessary to consider the enabling act aspect of the 
case which had been passed upon by the Appellate 
Division. As noted elsewhere in this article, the Court 
of Appeals ruling in this case was subsequently nulli- 
fied by the United States Supreme Court decision in 
the Berwind White Coal Mining Co. case. 


The enabling act limitation was again made the 
subject of review by the courts in the case of United 
Autographic Register Co. v. McGoldrick.° This im- 
portant case was decided in favor of the city. The 
facts in the case, as described in the majority opinion, 
are, in effect, as follows: 


The petitioner (United Autographic Register Co.), an 
Illinois corporation, is in the business of printing and 
selling certain business forms, records and stationery 
and also sells a patented machine known as a register 
which utilizes some of the printed forms as a filler. 
Petitioner’s principal office is in Chicago and it has 
never qualified to do business in New York. It has 
plants or factories in Chicago, IIll., Cleveland, Ohio, 
and Oakland, Calif.; but no factory in New York and 
no warehouse for storage of its products. It does not 
manufacture the registers but purchases them from a 
tool company in Chicago. The petitioner maintains a 
staff of solicitors in New York who operate from an 
office in the city. The order is filled out by the solicitor, 
signed by the customer at his place of business in New 
York City, handed there to the solicitor, who himself 
signs it, takes it to his New York City office, from whence 
it is forwarded to the home office in Chicago, IIl.; there 
it is checked and when approved, is acknowledged by 
mail to the customer from Chicago. The finished forms 
are shipped to the customer in New York City by freight, 
express or parcel post. The goods are shipped f. o. b. 
factory Chicago or Cleveland, and transportation costs 
are charged to the customer. A serial number is given 
to the particular register appropriated to the particular 
order in Chicago, and registers and other merchandise 
are shipped f. 0. b. factory in Chicago, IIl. 

Petitioner contended that the state enabling act 
bars application of the New York City sales tax to the 
transactions involved, claiming that under the facts in 
the case title and possession passed outside the City 
of New York, and, therefore, the sales in question are 
not local and not taxable. 


%© 260 App. Div. 157; aff'd without opinion January 23, 1941. 
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Because of the importance of this decision, extensive 
excerpts from the majority opinion of the court are 
quoted here: 


“The ultimate burden of the sales tax in question both in 
form and in substance is a tax measured by the sales price 
upon the New York City purchaser of the petitioner’s com- 
modities and not on the vendor, the petitioner herein. We 
think that the imposition of the tax in the case at bar is fully 
consistent with the broad legislative purposes of the enabling 
act which authorized the city to impose ‘any tax’ the legis- 
lature had the power to impose, intending, however, by its 
territorial limitation that the burden of emergency relief for 
New York City residents should be borne by New York City 
purchasers and not by purchasers in other jurisdictions. The 
taxpayer in this case is not the petitioner, an Illinois corpora- 
tion, but the New York City purchasers. The merchandise in 
question was purchased through petitioner’s solicitors in New 
York City and the New York City purchaser received the 
merchandise by delivery within the City of New York for 
consumption and use. That there is at the warehouse outside 
of the city an alleged formal acceptance of the orders secured 
and signed by purchasers within the City, and that the orders 
are F. O. B. factory Chicago or Cleveland should not be con- 
trolling. At the hearing the taxpayer’s own witness testified, 
that the F. O. B. provision was to ‘stop any claim for freight’ 
so that the shipments in transit would be at the purchaser’s risk. 
The acknowledgments sent from Chicago are mere confirma- 
tions of the terms of the orders secured in New York and for 
tax purposes are nothing essential to what has transpired in 
New York. In one form of the petitioner’s contracts is a 
provision that the order cannot be countermanded by the cus- 
tomer. The required approval is really automatic as the 
instances of rejection are very few, indeed no specific instance 
is adduced at hearing. The procedure of approval and acknowl- 
edgment is really collateral and incidental. The delivery from 
the particular source selected by the petitioner outside the 
state is solely a matter of convenience or economy in the 
petitioner’s method of conducting business. There is nothing 
about petitioner’s products which could not be duplicated in 
their entirety either by a printer or tool company in the City 
of New York. Obviously the forms in which petitioner deals 
could all be printed here. Petitioner’s chief witness testified 
that the purchaser—the real taxpayer—was wholly indifferent 
where the merchandise came from so long as he got it on time 
and in good condition. Under the facts disclosed, it 
cannot have been the legislative intent to confer upon this 
taxpayer a discriminating advantage by permitting its sales 
to New York City purchasers to be made free from a sales tax 
the incidence of which ultimately falls upon the purchaser 
here. In the case at bar as to every essential transaction in 
the record the ultimate taxpayer is a New York City pur- 
chaser who bought the goods from a New York City salesman 
and received them for use in New York City and the tax should 
be upheld.” 


Measure of the Tax 


The measure of the sales tax is the receipt and the 
word “receipt” is defined in the law as follows: 


“The amount of the sale price of any property or the charge 
for any service specified in Section N41-2-0 of this title, valued 
in money, whether received in money or otherwise, including 
all receipts, cash, credits and property of any kind or nature 
(other than the credit allowed for property of the same kind 
accepted in part payment and intended for resale) and also 
any amount for which credit is allowed by the vendor to the 
purchaser, without any deduction therefrom on account of the 
cost of the property sold, the cost of materials used, labor 
transportation or service cost, interest or discount paid, or 
any other expense whatsoever.” 


It will be noted that the essence of this definition is 
that the amount subject to the tax is the sale price 
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valued in money. It does not mean the receipt of 
money but the sale price valued in money whether 
received in money or otherwise. Accordingly, whether 
the sale is for cash or credit the sale price is the receipt. 
The law and regulations make special provisions for 
sales under a dollar and sales on the instalment plan. 

The rate of tax has been changed from time to time. 
The present rate is 1% of all receipts subject to the tax. 


Liability of Vendor and Purchaser 


The law defines the terms “vendor” and “purchaser” 
as follows: 


“Vendor.” A person selling property or rendering services 
upon the receipt from which a tax is imposed under Section 
N41-2-0 of this title. 

“Purchaser.” A person who purchases property or to whom 
are rendered services, receipts from which are taxable under 
Section N41-2-0 of this title. 


Section N41-16-0 of the law provides, in effect, that 
every vendor and every person purchasing tangible 
personal property for resale shall file with the treasurer 
a certificate of registration and that the treasurer shall 
issue without charge to each vendor or person who 
purchases for resale a certificate of authority empower- 
ing such vendor to collect the tax from the purchaser. 

Section N41-2-0 of the law provides in part as 
follows: 


“Upon each taxable sale or service the tax to be collected 
shall be stated and charged separately from the sale price or 
charge for service and shown separately on any record thereof, 
at the time when the sale is made or evidence of sale issued 
or employed by the vendor and shall be paid by the purchaser 
to the vendor as trustee for and on account of the city and 
the vendor shall be liable for the collection thereof and for the 
tax. The vendor shall have the same right in respect to col- 
lecting the tax from the purchaser or in respect to non-payment 
of the tax by the purchaser as if the tax were a part of the 
purchase price of the property or service and payable at the 
time of the sale provided, however, that the comptroller shall 
be joined as a party in any action or proceeding brought by 
the vendor to collect the tax. 

Where the purchaser has failed to pay and a vendor has 
failed to collect a tax upon a sale or service, as imposed by 
this title, then in addition to all other rights, obligations and 
remedies provided, such tax shall be payable by the purchaser 
directly to the treasurer and it shall be the duty of the pur- 
chaser to file a return thereof with the treasurer and to pay 
the tax imposed thereon to the treasurer within fifteen days 
after such sale was made or service rendered.” 


The dual liability expressed in this provision was 
defined as follows by the court in the case of Rockaway 
Paint Centre, Inc. v. City of New York: 


“It thus appears the tax is imposed not on the vendor or 
purchaser but upon the ‘receipts from sales.’ True, the obli- 
gation to pay the tax is placed, in the first instance, upon the 
purchaser, but a concurrent obligation is placed upon the 
vendor to collect it, and whether he does or does not collect 
it a direct and independent obligation is cast upon the vendor 
to pay it to the city. Once the purchaser pays the tax, whether 

,to the vendor or directly to the city he is discharged from lia- 
bility. But until receipt of the tax by the city the vendor 
remains liable for it.” 


(Continued on page 54) 





1249 App. Div. 66. 
















































































































































































































































ALCOHOLIC BEVERAGE TAXES 


In Two Installments 


By ROY G. BLAKEY and GLADYS C. BLAKEY 


The December installment sketched Federal liquor taxation of the last three decades, including 
| the changes made by the Revenue Act of 1942, and pointed out the phenomenal growth in 
collections by both Federal and State governments since the repeal of prohibition. Main 
attention, however, was given to the liquor taxes of the several states, which were dis- 
cussed under the following headings: methods and rates of taxation, state monopolies, state 


Distribution of Revenues 


In distributing revenue from alcoholic beverages, 
many states differentiate between the source, that is, 
whether the funds come from licenses, gallonage taxes 
or state stores. Many states return to the local units 
of government, or allow the local units to retain, the fees 
from licenses granted to retailers.*® Certain states 
apportion the amount allocated to cities or counties, 
either according to a percentage of profits or accord- 
ing to population. Washington specifies that “dry” 
areas shall not participate in the distribution. 

A part of the revenue from alcoholic liquors is used 
for education in Arkansas, Florida, Georgia, Idaho, 
Indiana, Montana, Nebraska, Nevada, Oklahoma, 
South Carolina, and Wisconsin. A compilation of the 
bases for this distribution is almost humorous. In 
Georgia the whiskey revenues are dedicated to schools 
by constitutional provision. A portion of the malt 
and wine excises is for administration ; the remainder 
is for free text books in the public schools. Arkansas 
distributes the revenues from beer taxes to the com- 
mon schools, those from wine to the welfare fund. 


Montana puts half of the liquor licenses in the public 
school fund. Nebraska allocates all of the state 
licenses to schools and the local licenses to local school 
districts. South Carolina has a very complicated sys- 
tem. The special school account receives 60 per cent 
of the liquor licenses and 40 per cent of the wine and 
beer licenses. Florida allocates to schools the remain- 
der of the revenues from excises and licenses after 
deducting costs of administration and the amount 
needed for old age pensions. 


In addition to Arkansas and Florida many other 
states use proceeds of alcoholic beverages for the wel- 
fare or old age pension or relief funds. Alabama allots 


* The authors are glad to acknowledge the assistance of federal 
and state tax officials and several tax research organizations in 
furnishing data; the Graduate School of the University of Minnesota 
in supplying a smail fund used mainly for expenses of corre- 
spondence; and Mr. Howard T. Jones, General Counsel of the Dis- 
tilled Spirits Institute, who was very helpful in checking the 
manuscript and offering suggestions. 

2? Alabama, California, Connecticut, Illinois, Indiana, Kentucky, 
Louisiana, Maryland, Minnesota, Nebraska, New Jersey, North 
Carolina, North Dakota, Ohio, Pennsylvania, Rhode Island, Texas, 
Utah, Vermont, Wisconsin, and Wyoming. 





versus local control, administration, discriminatory taxation and regulation, revenue yields. 
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10 per cent for this purpose; Colorado, 85 per cent; 
Massachusetts, all after administrative expenses are 
deducted; Montana, 50 per cent; Ohio, proceeds of 
sealed container tax ; Oregon, all license fees and part 
of excises ; Pennsylvania, all profits of state stores and 
state licenses ; Tennessee, one-fourth ; Texas, all state 
licenses; and Wyoming, from wholesale profits and 
excises a minimum of $300,000. Michigan specifies 
that 15 per cent of the gross profit from state stores 
shall go to a special building fund for state hospitals 
and institutions. New York allots some of the excise 
tax receipts to the New York City police pension fund. 

Certain cities or local units are particularly favored 
in two other states. Connecticut grants the proceeds 
of liquor licenses from railroads to New Haven. 
School districts having Junior colleges receive 50 per 
cent of the profits of Idaho state stores. The distri- 
bution provisions of the laws of the different states 
are shown in Table 8. 


Federal-State Relations 


The war brought several new problems to adminis- 
trators. Just as federal-state relations were supposed 
to be settled so that states could tax sales on military 
reservations, up bobbed the question of taxing sales 
to soldiers’ and sailors’ service organizations. Doubt- 
less because of considerations of good will, several 
states decided in 1941 to exempt sales of beer to such 
groups.*® Therefore, other states felt forced to do so. 
Furthermore, pressure was exerted. For example, the 
Commissioner of North Carolina was notified by post 
exchange officials that if beer was taxed they would 
buy it elsewhere.*! Accordingly the Commissioner of 
Revenue notified brewers and distributors that re- 
funds would be made of taxes paid on sales to such 
organizations. In October, 1941, the United States 
Supreme Court made these decisions compulsory by 
refusing to review the case of United States v. Query 
in which a special three-judge federal district court 
held that Army post exchanges were considered fed- 
eral instrumentalities and therefore their sales were 
exempt from taxation. 


%® Florida, New York, Pennsylvania and Vermont. 
% Tax Administrators News, September, 1941. 
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In June, 1942, however, the United States Supreme 
Court did review this case which had been appealed 
to the federal Circuit Court of Appeals as well as a 
similar case, Standard Oil of California v. Johnson. 
30th were remanded to lower courts for further action, 
but Justice Black commented on the nature of post 
exchanges. Such agencies, he said, were integral parts 
of the War Department and therefore they enjoyed 
the same immunity. Thus it is clear that post ex- 
changes located on federal territory are immune from 
state taxes. The status of post exchanges not located 
in federal areas is not yet determined.*? 


What Are the Effects of High Taxes 
on Revenue and Evasion? 


The extent of evasion is of course not known; esti- 
mates vary. Some say that one-fourth to one-half of 
the liquor produced is illegal. Whatever the exact 
proportion, no one doubts that the bootlegger’s busi- 
ness is still large.** Federal reports of seizures of 
stills have not been below 10,000 annually since 1934. 
In 1941 more than 6,800,000 gallons of mash were 
seized.** As each quantity of mash produces one and 
one-third times as much liquor, and as each still can 
produce four quantities of mash in a day, ‘the vast 
amount of illegal liquor can be estimated.*® 

Another point of approach to the evasion problem 
is the per capita consumption of alcoholic beverages. 
Before the prohibition era gallonage consumption per 
capita was “officially” much larger than since 1935. 
In 1910 per capita whiskey consumption was 1.44 
gallons ; in 1915, 1.25; in 1935, .65, and in 1940, 1.07. For 
beer the 1910 consumption was 20.03 gallons per capita ; 
for 1915, 18.68; for 1935, 10.19, and for 1940, 12.3. 
Wine consumption averaged .66 gallons per capita in 
1910, .33 gallons in 1915, and .63 in 1940. The combined 
per capita gallonage consumption of all three bev- 
erages was 20.26 for 1915 and 14.03 for 1940. It is 
possible of course that liquor consumption has been 
thus reduced, but it seems doubtful that the official data 
give an accurate picture of the trend of consumption 
of legal and illicit liquor combined. No one knows 
just what the facts are as to the aggregates. 

Evasion of liquor taxes is more serious than that 
of tobacco taxes. There is no easy way for many 
smokers to grow their own tobacco or to find substi- 
tutes for it. On the other hand, fermentation and 
distillation are simple processes. It is possible to pro- 
duce a gallon of 90-proof for less than a dollar, perhaps 
as low as 20¢.3° With combined federal and state 
taxes of $8.50 a gallon it can be seen that illicit profits 


32 62 Sup. Ct. 1122, 1168. 

33. W. H. Hamilton, Prices and Price Policies, p. 427. E. Laine, 
‘‘Moonshine and Taxes,’’ State Government, October, 1938. 

31 Annual Reports of the Secretary of the Treasury. 

3 E, L. Lamont, Journal of Commerce and Commercial, January, 
1941. 

3% Elizabeth L. Lamont, New York, Journal of Commerce and 
Commercial, January 21, 1941. 
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are all too tempting. Methods of evasion are many. 
One of the most common is refilling bottles bearing 
nationally-known labels with bootleg liquor. The 
liquor industry itself is worried over this particular 
form of evasion because it is often carried on by 
licensed retailers. Methods of detecting such viola- 
tions are difficult and complicated. 

The high tax rates on whiskey stimulate evasion. 
Low tax rates are on those forms of alcoholic liquors 
not so easy to manufacture illicitly. Consumers of 
distilled spirits are interested particularly in alcoholic 
content; consumers of malt beverages and wine look 
for flavor. The manufacture of these products re- 
quires skill and expensive equipment. Moreover, 
such products are bulkier, harder to hide and to trans- 
port than whiskey. Therefore, as pointed out by 
Professor Lowell Harriss of Columbia University: 


It is highly probable that the present tax differentials are 
not well adapted to the end of minimizing problems of en- 
forcement and discouraging illicit operations which deprive the 
government of revenue and facilitate the consumption of sub- 
standard products.” 

The present policy of taxing whiskey has been con- 
demned by Mr. Albert Abrahamson on several counts, 
chiefly that it encourages bootlegging and puts the 
heaviest burden upon the poor because the tax is not 
graduated according to price. He contends that taxes 
can be reduced not only without loss of revenue, but 
with advantage to both consumer and government. 
If the bootlegger, is eliminated, he claims that the 
increased volume of legal sales will compensate for 
the reductions in rates.** 


As is generally known, retail prices of whiskey are 
based on the pyramided structure of federal, state 
and local prices because distillers and wholesalers 
compute their excises as part of costs.*® As an illus- 
tration of this result, Professor Studenski cited the 
increase of 11¢ a quart in the price of whiskey in New 
York after the federal increase of 25¢ a gallon in 1938; 
the increase of 20¢ a quart when the tax was raised 
12%4¢ a quart (50¢ a gallon); and the 34¢ increase 
when the federal tax was raised by 75¢ a gallon or 19¢ 
a quart in 1940. 


Professor Studenski explains that this practice of 
increasing the price more than the amount of the tax 
is because prices “constitute, in'the main, a natural 
outcome of a long established practice of wholesalers 
to add a fixed mark-up to the price of liquor paid by 
them to distillers, and, similarly, of the practice of re- 
tailers to add a fixed mark-up to the price paid by 
them to wholesalers; and that this practice has helped 


31 New York Journal of Commerce, January 21, 1941. 

33 W. H. Hamilton, Prices and Price Policies, p. 428. 

% This system is justified according to Professor M. Slade Ken- 
drick: ‘‘Only by this device can they recover costs of selling and 
obtain the profit required to compensate them for engaging in 
business. That mark-ups are mostly utilized to cover costs of opera- 
tion, with only a smal] proportion going to profits, has been indi- 
cated by various investigations of merchandising costs and margins.”’ 
(N. Y. Journal of Commerce and Commercial, January 21, 1941.) 
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prices in the trade.” *° 





the industry in the past to maintain relatively fair 


Taxes on beer have not resulted in such a heavy 
burden on the consumer. They average about 14% 
or 1.4¢ for a 10 cent (8 ounce) glass of beer served 
at a bar, and 26% of bottled beer, or about 6.5 cents 


on the 26 cent price for three bottles. 


Similarly fed- 


eral and state excises on wine are comparatively low. 
Governments usually wish to increase consumption o 
beverages of low alcoholic content at the expense of those 
of high alcoholic content, that is, distilled liquors. 


Illustrative Experience of One State 


One of the few states to publish a study of the 
effects of tax increases on yield and on consumption 
is Virginia.** Early in 1940 this state imposed a 
new tax of 10% on distilled spirits and wines, and an 


Table 4 
Consumption of Alcoholic Beverages in Representative States ' 


(In Thousands of Gallons) 
Fiscal Years 


Distilled Liquor 





State 1935 1936 
California ..... re 
Colorado . . 1,020 1,086 
Illinois? . 8,773 11,714 
Indiana . - 

Kentucky? . ss Bate 
Massachusetts ... 4,413 5,734 
Michigan ........ 3,466 4,451 
Minnesota ....... 2,315 2,942 
New York . .. 9,984 12,838 
Came" .... 4,312 6,444 
ne eee 819 7 

Pennsylvania ?” 8,384 11,797 
Texas® .. : an 7 

Washington 1,298 1,657 
Wisconsin . .. 2,698 3,660 





State 1935 1936 














TAX ES—The Tax Magazine January, 1943 





additional tax of 14 a cent on malt beverages selling for 
more than ten cents for a twelve-ounce bottle. Later in 
the year federal rates were raised from $2.25 to $3.00 a 
proof gallon on distilled spirits and from $5.00 to $6.00 a 
barrel on beer. In 1941 the federal tax was again in- 
creased from $3.00 to $4.00 on distilled spirits. 


In the fiscal year ending June 30, 1941 the tax on 
distilled liquors yielded $2,050,685, or more than 25% 
above the amount estimated when the tax was under 
consideration January-March, 1940. The tax on wines 
yielded $357,286, or 55% above the estimate, while 
the increased tax on beer yielded $307,447, or more 
than 105%, above the estimate. Total collections from 
the three new taxes were $2,715,418. When this sum 
is added to revenue from existing taxes on beer the 
total revenue from such excises was $4,941,000 in 1941 
as compared with $1,633,000 in 1940. Furthermore, 
profits of state stores showed an ‘increase 
of $234,000 in 1941 over 1940. 

Not only were revenue results surpris- 
ing, but an unexpected change occurred in 
the drinking habits of the state. Gallon- 
age sales of distilled spirits declined 9.54% 


1937 1938 1939 1940 1941 1942 in this fiscal year, whereas sales of malt 
10,080 10,207 9,685 11,208 11,379 13,212 beverages increased 41.2% and those of 
1,120 1,021 1,020 1,057 1,136 1,188 er 2 
seat tiges tae tees ae | TE SO. Pest of the Gocrvene woe 
"2971 3,120 3,376 3,593 1,737° attributed to the loss of patronage by non- 
2,562 2,182 2,309 2,267° 2,441 .... residents who had previously found Vir- 
6,392 6,024 6,392 7,178 ini 0-6 , | th h th 
5515 5.179 5.795 6565 7,515 _ ginia’s prices lower than those at home. 
3,160 3,156 3,365 3,600 4,119 .. In the first three months of the fiscal year 
16,343 15,990 16,557 16,176 18,972 20,745 . . 
7712 6990 7483 8119 9034 4723¢ 1941-1942, however, gallonage sales of 
1,103 1,082 1,094 1,154 1161 1,404 Spirits increased 44.2% over the corre- 
12,810 11,471 11,525 12,250 12,649 7,490" sponding period of 1940, wine consump- 
4,085 3,844 3,701 4,092 4,267 4,431 


1,826 1,838 1,805 
3,947 3,270 3,659 3,794 4,124 


1937 





Beer 


1803 2.034 tion also continued upward, and malt 


(Continued on page 46) 
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1938 








California .. 60,947 71,911 
Colorado ... 8,234 10,579 
Illinois? .... 127,967 150,404 
Indiana ..... 29,163 35,583 
RE on ieee neha 
Massachusetts 1,547,057 1,711,581 
Michigan .. 95,017 105,914 
Minnesota .. 44,773 52,879 
New York .. 217,436 229,592 
ae einmale 85,007 
Oregon* ... ’ 123 
Pennsylvania?” 170,041 
Texas® ... om 1,653 
Washington 21,691 22,193 
Wisconsin 59,103 68,059 


1 Data from state officers. 
2? Calendar years. 
* No record. 
* 58,655 gal. for first five months. 
* Beer sales are for calendar years. 





80,303 
11,173 
151,593 
36,107 
22,083 
1,866,358 
113,147 
54,420 
252,236 
100,306 
117 
172,940 
43,404 
20,868 
71,175 


70,600 
10,176 
143,313 
32,440 
18,002 
1,779,254 
97,639 
52,762 
259,364 
102,086 
108 
163,550 
47,829 
18,087 
66,418 


1939 


75,643 
10,893 
146,736 
33,673 
20,636 
1,866,707 
100,696 
51,869 
247,235 
105,465 
114 
168,983 
46,817 
17,876 
67,375 











#N. Y, Journal of Commerce and Commercial, January 21, 1941. 


1940 





1941 1935 1937 1939 1941 


80,107 75,964 89,717 17,730 21,071 19,902 19,797 
10,477. 11,459 =: 12,422 822 1,120 963 1,029 
140,220 156489  ...... 1,585 3,574 4,420 7,519 














34,690 38639 ..... 164 370 429 634 
19,631 25,509  ..... aii 163 181 570 
1,826,609 2,039,356 a AP 1,153 1,778 2,403 3,910 
99,095 111,188  ..... 476 1,112 1,768 2,014 
46,776 41,455 199 342 392 591 


257,378 249,254 273,505 6,679 9,663 10,442 14,215 
102,398 113,471 2.784 3,500 5,808 


114 132 —— 72 120 55 42 
160,985 179,868 Bho 1,156 1,986 2,782 4,249 
47,747 54,698 66,566 2,224 1,811 2,971 
19,202 21,826 913 2,070 1,595 2,092 
65,517 65,707 758 1,116 1,411 1,980 
*6 months. 


7™To July 25, 1942. 


§ Tax raised from $1.04 to $1.20 per gallon March 3, 1940. 
® Fiscal year September 1 to August 31. 


State of Virginia, Report of the Committee to Study the Effects 
of Alcoholic Beverage Taxation to the General Assembly of Virginia, 
House Docket No. 9. Richmond, Va., 1942. 
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Income Tax Accounting Records 
For Individuals 


By H. ARNOLD STRANGMAN 


vantage is to be gained by an individual’s keeping 

proper accounting records, as opposed, for in- 
stance, to the well-known and all too popular check- 
stub system. The answer is, that two advantages 
alone outweigh any and all others; and they more than 
offset the bookkeeping work involved. The first is the 
amount of time and trouble saved in the preparation 
of accurate income tax returns. The second, though 
indirect, or contingent, is nonetheless important: it re- 
lates to the possibility of investigation of certain items 
in tax returns by the revenue authorities from time to 
time, among which may be included bond interest, 
dividends, contributions, ranch or other income prop- 
erties—particularly where losses are reported from 
year to year, also verification of the classification of 


bond interest which is claimed by the taxpayer to be 
tax exempt. 


M4 VHERE may be those who would ask what ad- 


Accurate and well-kept accounting records, designed 
adequately to meet the requirements of the individual, 
in addition to reducing to a minimum the amount of 
work involved in preparing tax returns, would probably 
go farther towards inspiring the confidence and coopera- 
tion of the revenue agent in event of an investigation, 
than would be the case if the records were kept higgledy- 
piggledy. Imagine the reaction of a revenue agent 
who is in process of investigating a reported loss on 
the operation of a ranch, when, in order to substantiate 
the figures in the tax return, the taxpayer hands him 
a bundle of duplicate deposit slips, cancelled checks 
and receipts; or, in the event that the taxpayer main- 
tains so-called accounting records, submits some twenty 
or thirty sheets of assorted income and expense items, 
all recorded in one account! By way of contrast, if 
adequate accounting records were kept by the tax- 
payer, he would be in position to produce conclusive 
evidence in support of the figures reported in the tax 
return in the form of analysis sheets—one for the in- 
come items, and one for expense items; and the in- 


formation sought by the revenue agent would be available 
instantly. 


In order to gather together the data necessary for 
income tax purposes, the accounting system need not 
necessarily be complicated. It is important, however, 


that it be designed with care, due regard being given 
to the functions it must fulfil: and the system can 
readily be adapted to handle household and personal 
expenditures as well as data for income tax and, if 
necessary, gift tax. Certain refinements may be in- 
cluded which will aid very materially in easing the 
task of preparing accurate tax returns, among which 


is the judicious use of analysis sheets for pertinent 
accounts. 


Bond Interest 


It is a good plan to supplement the bond interest 
account in the general ledger with separate analysis 
sheets for bonds in each of the following categories 
(a) tax exempt, (b) partially tax exempt, (c) 2 per 
cent tax paid, (d) no tax paid. 


Tax Free Bonds and Interest 


The only information relative to tax free bonds 
called for in the tax return is the total amount owned 
at the end of the year, and the amount of interest re- 
ceived or accrued on same during the year. If the 
portfolio is extensive, however, it is probable that the 
revenue authorities will wish to scrutinize the list of 
bonds which are claimed by the taxpayer to be tax 
free, with a view to seeing that all of the bonds in the 
list actually belong in this classification; and if it 
should develop that bonds on which the interest is 
NOT tax exempt are included, a deficiency tax will be 
assessed. The total amount of tax-free bonds owned 
at the end of the year will, of course, be available from 
the control account in the general ledger. 

Some investors keep a record of bond interest re- 
ceived on the reverse side of the sheets on which the 
bonds of each company, etc. are recorded in the sub- 
sidiary ledger. It is submitted that where the bond 
portfolio is a large one, this procedure involves a great 
deal of unnecessary posting. Sooner or later, for one 
purpose or another, it will probably be found necessary 
to prepare a list on an analysis sheet, and this might 
just as well be done at the beginning of the year, and 
maintained month by month throughout the year: 
then, at the end of the year, the complete bond interest 
“picture” is available in concentrated form on two or 
































































































































































































































30 TAX ES—The Tax Magazine 






three sheets, instead of the information having to be 
collected from 20, 30, 50 or more separate sheets. 


Dividends 


Where stock holdings are numerous, analysis sheets 
for dividends received, segregated as to common and 
preferred, should be maintained to supplement the 
general ledger account, in the same manner as for 
bond interest. It should not be forgotten that the rev- 
enue authorities receive data covering dividend pay- 
ments from corporations concerned; and it is possible 
that the taxpayer may be called upon to verify the 
dividend list reported in the tax return. 


Expenses 


Certain of the expense accounts may with advantage 
be supplemented by analysis sheets, for example, taxes, 
insurance, contributions. In the case of contributions 
and insurance, a better record will result if the sheets 
be divided into two sections, one for items which are 
deductible for income tax purposes, and one for those 
which are not deductible. For instance, contributions 
made to the American Red Cross, Community Chest, 
etc. are deductible, whereas those made to a political 
campaign fund, etc. are not. Premiums paid on life 
insurance, fire insurance on residence, etc. are not de- 
ductible ; but premiums paid for insurance on an auto- 
mobile used for business purposes are deductible. 






Contributions 


The amount of contributions reported in the income 
tax return, if of sizeable proportions, is likely to be 
investigated by the revenue authorities, particularly in 
cases where a list is not attached to the return. While 
on this subject, it may not be amiss to mention that 
care should be taken to ensure that the amount of con- 
tributions reported in the return does not exceed 15 
per cent of the Net Income without benefit of said 
contributions, or a deficiency tax will be assessed ; and 
while the amount of the tax and interest may not be 
large, the time and inconvenience involved is well 
worth saving. 


Taxes 


Separate accounts should be maintained in the gen- 
eral ledger for the non-deductible tax items—Federal 
Income Tax: Federal Gift Tax. The account for de- 
ductible taxes should be supplemented by an analysis 
sheet, reflecting the amounts paid each month on indi- 
vidual real estate parcels, personal property, safe deposit 
box rental, state income tax, state gift tax, club dues, etc. 


Taxes paid on income or business properties should 
be recorded in the respective Expense accounts for 
such properties, instead of in the regular “Taxes” ac- 
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count, for the reason that expenses of business prop- 
erties must be reported in a separate section of the 
income tax return, and it is more expedient for all data 
to be available in one account. 


Income Property 


Sometimes one runs across an accounting system 
in which the items of income and expenses for an in- 
come property are recorded in the same account. For 
example, the author encountered a case where income 
items from a ranch property (sale of various products, 
rental from ranch house, etc.) were credited, and expense 
items (labor, taxes, insurance, utilities, etc.) debited, 
in chronological order, all to the same account. The 
result was terrible, and quite a lot of unscrambling had 
to be done before the data required for the tax return 
could be assembled. Separate accounts should be main- 
tained for Income and Expenses, each supplemented 
by an analysis sheet: then the data required for tax 
returns will be readily available, and in as much detail 
as necessary. Taxes, Insurance, Repairs, Deprecia- 
tion, etc. pertaining to each property should be recorded 
in the Expenses accounts of the respective properties. 
The gathering together of all expenses relating to a 
property in one account is preferable to recording 
these items in the regular accounts in the general 
ledger—Taxes, Insurance, etc. 





Honorable J. Edgar Murdock (whose picture 
appears on our cover this issue) becomes the first 
Presiding Judge of the Tax Court of the United 
States by reason of the fact that he was Chair- 
man of the United States Board of Tax Appeals 
on October 22d when the latter organization was 
changed by statute to the Tax Court. Judge 
Murdock has been a Member of the Board of Tax 
Appeals since June 1926. The Presiding Judge, 
like the Chairman of the Board, will be named at 
least once every two years by a vote of the 
Judges of the Court. 


U.S. SAVINGS 


Bonds « Stamps 





















































1943 Tax Outlook 


Excerpts from an address by Professor Erwin N. 
Griswold of the Harvard Law School, Tax Consultant 
to the Secretary of the Treasury, before the Cali- 
fornia State Chamber of Commerce at Los Angeles, 
December 2, 1942. 


“Both for the protection of the revenues and as a definite 
means of convenience and assistance for the great mass of 
small taxpayers, we must develop an effective and efficient 
system for collecting a large part of the income tax liability 
at the source. The tax should be taken out of the wage earn- 
er’s wages before the money is paid to him. This is not only 
the surest way to get the money; it is also the most painless 
way for most taxpayers to pay the tax. It will not be nearly 
as hard for them not to spend what they do not get as it is to 
try to save for an indefinite and distant tax liability. 


The new tax law makes a start in this direction with the 
so-called Victory tax. This is an additional tax of 5% which 
is to be collected in the year 1943, and is to be collected at 
source from wage payments. But this does not go far enough. 
It leaves the full amount of the income tax outstanding as a 
liability, and thus, indeed, serves to make the problem harder, 
as it leaves the wage earner with less money for the payment 
of his regular income tax liability. To achieve the result that 
is really needed, the collection at the source device must be 
extended so that it covers as much as possible of the income tax 
liability. 

* * * * 

3ut there are further difficulties with the collection at the 
source plan which are even greater. Perhaps the most serious 
arises from the fact that there are large sections of our popu- 
lation who are not wage earners and who would not be reached 
by a system of collection at the source no matter how complete 
and efficient it might be. The classes who do not receive their 
income in the form of wages include farmers, many small busi- 
ness men, and professional people. There is also the very 
large group of domestic employees, who do receive wages, 
but with respect to whom the collection at the source system 
would be very difficult to apply. The only way that has been 
devised to deal with the non-wage-earners is to require them 
to file quarterly returns with a corresponding payment of tax. 
This obviously greatly increases the paper work which they 
would be required to do. The only alternative would seem to 
be to let these persons continue on the old basis. But this 
would mean giving up entirely the benefits of collection at 
the source as applied to this large section of the population, 





and it would also mean some discrimination against the wage 
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earners who were required to pay their taxes in advance 
through collection at the source. Perhaps the domestic em- 
ployee problem could be taken care of by the application of 
some system of tax stamps which the employer could buy and 
paste into a book which the employee would file to show the 
proper payment of the tax. But the problem of the many 
members of the population who are not wage earners remains 
with us, and presents a real difficulty which is usually not faced 
by those who say that the solution of all our difficulties lies 
in the development of a system of collection at the source. 


The difficulty with collection at the source which has re- 
ceived perhaps the most attention is the one that is known as 
the “hump.” This is the problem that arises in a year of 
transition to collection at the source. If no adjustment is made 
in the year of change, then two years’ taxes will be payable 
in one, and this would be an impossible burden for many 
taxpayers. They would have to pay last year’s taxes out of 
this year’s income, at the same time that this year’s taxes were 
being withheld out of this year’s wages. With tax rates at 
the present level many thousands of taxpayers could never 
meet the burden. It is in connection with this situation that 
the so-called Ruml plan has its greatest possibilities. 


The Rum! plan was advanced by Mr. Beardsley Ruml, the 
Treasurer of Macy’s store in New York, and also Chairman 
of the Federal Reserve Bank of New York. The plan as he 
has advanced it calls for the elimination of one year’s taxes in 
order to put all taxpayers on a current basis. In its original 
form, when applied to all taxes, the Rum! plan has a serious 
defect, in that it gives an unwarranted bonanza to the big 
incomes. But if confined to the normal tax and the first 
bracket of surtax, the Ruml plan gives us a means of instituting 
collection at the source which would enable us to put about 
85% of all our taxpayers upon a substantially current basis. 
We could for example reduce tax rates on income received in 
1943 by 20 percentage points, and then start collection at the 
source at the rate of 20% above exemptions on January 1, 1944. 
It is too bad that such a plan could not have been made effective 
January 1, 1943, but that chance seems to have escaped us now. 


The indications are that some developments along the lines 
of an increased collection at the source will take place during 
the coming year. Changes in the law to this end are badly 
needed to make our tax collections as efficient and as fair as 
they may be made. We should not overlook the fact that 
collection at the source is the standard way of collecting much 
of the wartime income tax liability in most other countries.” 
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War Labor Board Announces 
Industries in Which Regional 
Directors can Adjust Wages 

The War Labor Board released the 
list of industries in which the Regional 
Directors are empowered to take final 
action with reference to wage increases 
based on “maladjustments”. The “Little 
Steel Formula” will be employed and 
the action of the Regional Directors 
will not be subject to review by the 
Board, though the Regional Directors 
may refer applications to a Tripartite 
Regional Panel, if it is felt that the re- 
quested correction of a maladjustment 
of wages would act to unstabilize wages. 

This procedure applies only to group 
adjustments and not to individual work- 
ers or particular job classifications. Wage 
increases to correct maladjustments of 
groups of employees in industries other 
than those listed must be handled by 
the Board in Washington. In these in- 
dustries the Regional Directors of the 
3oard will have authority to pass upon 
requests for general increases in straight 
time rates up to 15 per cent above the 
levels prevailing on January 1, 1941. 

The main tests used by the Board in 
picking these industries were as follows: 

1. Industries in which the Board has 
had experience in applying the Little 
Steel Formula. 

2. Industries essential to the war effort. 

3. Industries in which the workers as 
a whole had received increases averag- 
ing 15 per cent, on nearly 15 per cent, 
in their straight time rates since Janu- 
ary 1, 1941. 

The list of industries is as follows: 


Abrasives; Petroleum and Natural 
Aircraft; Gas Production; 
Automobiles; Planing Mills; 
Chemicals and Allied Professional and Scien- 
Products; tific Instruments, 


Cotton Manufactures; Photographic Appa- 

Dyeing and Finishing ratus and Optical 
Textiles; Goods: 

Footwear; Railroad Equipment; 

Iron and Steel and Rayon Manufactures; 
their Products; Refractories Products; 


Leather; Rubber Products; 
Logging; Sawmills; 
Machinery; Street and Suburban 


Meat Products; Railways and Buses; 
Metal Mining; Surgical, Medical and 
Nonferrous Metals and Dental Instruments, 
their Products; Equipment and Sup- 
Nonmetallic Mining plies; 
and Quarrying; Tobacco Products; 
Petroleum Coal and Woolen and Worsted 
Natural Gas Manufactures; 
Products; Work Clothing. 


This list, which was approved unani- 
mously by the Board, 
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MR. PAUL ON THE SALES TAX 
By Professor Paul Haensel 


Mr. Randolph E. Paul, General Counsel in the U. S. Trea 
ury, reiterates his opposition to a general sales tax in th 
November issue of TAXES--The Tax Magazine (p. 64/| 
There he ridicules the idea of a sales tax: 

“The sales tax,” he says, “distributes the cost of war in a most ineqi 
table manner. An income tax without exemptions levied at a rate ¢ 
10 per cent on a $500 income, 6 percent on a $2500 income and 3 percer 
on a $10,000 income would be called absurd. Yet this is precisely th 
manner in which the burden is distributed by a flat retail sales tax.” 

Mr. Paul simply disregards calculations made with refer 
ence to the burden of a sales tax on various income bracket 
and the arguments which have been offered in favor of a salef 
tax. All proponents of this tax always considered it only a 
a means of broadening the base of taxation in a technically 
more satisfactory manner than any lowering of exemption: 
in the income tax is able to do. 


In addition to calculations based on somewhat obsolet? 
statistical data pertaining to 1935/36 the following calev 
lations based on material just published by the Bureau oi 


Average Money Expenditures of City Families and Single Persons fo 
Current Consumption, 12 Months 1941, and the Amount of a 
Would-Be 10 Per Cent Retail Sales Tax 


Total Sales Tax at 

Annual Average Items Subject 10 Per Cent 

Money Income Class Expendi- to a Sales Tax* Per Annum 
tures Per Ceni 

7-Of Which of Total 

Money Income, 1941 Total Food Clothing Exp. 
Ueter Soee ...... 6.2 .5.. $ 420 $ 224 $ 167 $29 $22 53 
$500 and under $1,000.... 750 421 295 71 42 5.6 


$1,000 and under $1,500... 1,215 661 433 128 66 54 
$1,500 and under $2,000.. 1,671 902 558 184 90 54 
$2,000 and under $2,500... 2,103 1,131 674 242 113 54 
$2,500 and under $3,000... 2,516 1,352 784 303 135 5.3 
$3,000 and under $5,000... 3,246 1,739 973 421 174 5.3 








$5,000 and under $10,000.. 4,704 2,487 1,311 673 249 5.3 
Total -——Items Not Subject to a— 
Annual Average Sales Tax? 
Money Income Class Expendi- c—Of Which— 
tures Auto- 
Money Income, 1941 Total Housing mobile Tobacco 
Under S500 ............ ..$ 420 $ 196 $103 $ 16 $ 7 
$500 and under $1,000....... 750 329 177 33 19 
$1,000 and under $1,500 .... 1,215 554 271 81 31 
$1,500 and under $2,000 ..... 1,671 769 344 148 38 
$2,000 and under $2,500 ..... 2,103 972 405 210 46 
$2,500 and under $3,000 ..... 2,516 1,164 456 265 55 
$3,000 and under $5,000 ..... 3,246 1,507 534 353 72 


$5,000 and under $10,000 .... 4,704 2,417 682 496 105 


1 Generally food, household operation, furnishings and clothing. 
2? Generally housing, fuel, light, automobile, transportation, personal cart 
medical care, recreation, reading, tobacco. 








1 See TAXES The Tax Magazine, February 1942, p, 83. 
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Labor Statistics in the Monthly Labor Review? on the Income 
and Spending and Saving of City Families in Wartime may be 
ffered in refutation. 


From this table it can be seen that a 10 percent retail 
ales tax would amount actually to a 5.4 percent tax on spendings 
yf all classes up to the $5,000-$10,000 income bracket. 


Actually a sales tax is much fairer than any possible indi- 
rect tax on articles of general consumption and technically 
much simpler than an income tax in the lower income brackets. 
It is technically also much superior and rational than any 
general spendings tax. Of course, it cannot be made “progres- 
sive” but a progressive spendings tax is also superfluous in 
a tax system having a high progressive income tax and incom- 
patible with the latter.® 


The sales tax has also the great advantage in War finance 
as being the most anti-inflationary tax heretofore invented; it 
follows every spending on consumer goods immediately. 


The iniquities of the sales tax are usually greatly exag- 
gerated. As may be seen from the table, even taxpayers in 
the lowest group paying on the average $22 a year in form of 
a 10 percent retail sales tax spend, out of $420 total expenditure, 
on clothing $29 and on automobiles $16, or on such items which 
may be reduced anyhow. In the most common labor group in 
the $1000-$1500 income bracket with the average $1,215 per 
annum spending the sales tax will require only $66, whereas 
this group spends $128 on clothing, $81 on automobiles and $31 
on tobacco. In the $1500-$2000 group which would have to pay 
a sales tax of about $90 per annum the average expenditure on 
clothing is $184, on automobiles $148 and on tobacco $38. 


The spendings tax, as it was proposed by the Treasury, 
would have meant simply an additional “Soak the Rich” meas- 
ure without any appreciable anti-inflationary influence. The 
3 percent Victory Tax is technically a tax monstrosity without 
efficient anti-inflationary consequence although it hits 50,000,000 
persons since the Treasury will not get any considerable rev- 
enue from the majority of these newly embraced taxpayers. 
This new tax introduces a most complicated system of ac- 
countancy for all employers and needless additional work for 
the Treasury. The sales tax, particularly in form of a pyra- 
mided (or general turnover) tax, is extremely simple in com- 
parison, since all gross incomes are already regularly returned 
in the income tax returns of practically all trade and industrial 
enterprises in the nation. 


A high sales tax is unavoidable if we seriously endeavor 
to improve somewhat the grave financial situation of our 
Treasury. The rate of the sales tax will have to be very high 
now, because we declined to introduce it at least a year ago. 


—— 

* September 1942. 

*On the ‘‘vicious circle of ability and progression’’, in general, see H. L. 
Lutz in the Proceedings of the National Tax Association, 1941, p. 368 and Prof. 
I. Fisher and H. W. Fisher, Constructive Income Taxation, 1942, p. 104. 
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When Is A Tax Not A Tax—When It 
Is A Freight Rate Increase 

The Revenue Act of 1942 enacted a 
3% property transportation tax which 
the OPA in their supplementary Order 
No. 31 in effect makes the tax not a tax, 
but a freight rate increase. The result 
is to bar any general passing along of 
the 3% levy, for while a tax can be 
passed on, a rate increase cannot. The 
transportation of coal is subject to a tax 
of 4 cents per short ton, which can be 
passed on to consumers. 


Circular VT 

The Treasury Department has recently 
issued Circular VT outlining the with- 
holding provisions of the Victory Tax. 
This circular is issued for the purpose 
of general information and it does not 
have the effect of law, regulation or rul- 
ing. 


Collection At The Source 

Before Secretary Morgenthau recom- 
mended to Congress on March 3, 1942 
that income taxes be collected at the 
source, the Treasury made extensive 
studies of business opinion on this 
point. Fourteen teams of investigators 
were sent out to assemble first-hand 
information, with each team consisting 
of a representative of the Bureau of 
Internal Revenue and one from the 
Treasury Department’s Tax Research 
Division. More than 450 business 
firms were contacted. Eighty per cent 
favored the collection at the source 
plan. 


Conserving Manpower 

According to the War Production 
Fund (National Safety Council) to con- 
serve manpower, since Pearl Harbor, 
85,000 persons have been killed by acci- 
dent in the United States, 7,700,000 in- 
jured. Destruction of human material 
on this grand scale means something 
more than person tragedy endlessly re- 
peated. It means that 410,000,000 man- 
days of work have been lost. These 
man-days might better have been spent 
turning out tanks, planes, guns, ships, 
and the thousand and one comple- 
mentary materials of war. 

Of these fatalities, 42,000 were 
workers. 
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Washington Tax Talk 


Tax Savings Note Sales 


Secretary Morgenthau announced recently that the 
Treasury had raised more money in October than had 
ever been raised by any Government in any com- 
parable period of time. 

Sales of Tax Savings Notes in October were 
$921,352,000, bringing the total sold since the start of 
the present fiscal year on July 1st to $2,656,700,000. 
Sales of War Savings Bonds in October amounted to 
$814,353,000, bringing the total sold since July Ist to 
$3,287 ,798,000. 

Together with borrowings earlier in the month of 
$4,100,000,000 in 2 per cent bonds and 1% per cent 
notes, $500,000,000 in Treasury bills and $500,000,000 
in certificates of indebtedness, the October financing 
operations raised a total of $6,836,000,000, which 
Secretary Morgenthau said constituted a sum un- 
matched in the financial history of the country. 


“T am especially glad,” said the Secretary, “that the 
sales of Tax Savings Notes are going so well. Only 
a few months ago we were selling less than $5,000,000 
of the Series A notes; today the Series A sales have 
jumped to $54,000,000 in October. I think that this 
reflects a growing consciousness on the part of the 
American people of their heavy tax payments next 
year, and a growing determination to start making 
arrangements to pay these taxes out of current income. 


Financing War 


In order to finance the war effort, which now is mov- 
ing into full stride, the United States Treasury did 
borrow during December the unprecedented sum of 
approximately $9,000,000,000 from all sources. This 
sum was raised partly through the continuing sale 
of Savings Bonds and Tax Savings Notes, and partly 
through offerings of a number of new Treasury issues 
designed for every class and type of investor. Thus 
every American has had an opportunity to back the 
armed forces with bonds. 


The Victory Fund Committees launched an inten- 
sive sales campaign on November 30 on three series 
of offerings of new securities. These well organized 
and expanding groups of 44,000 volunteer workers, 
drawn largely from the securities and banking fields, 
are soliciting subscriptions from individual investors, 
corporations, savings and commercial banks, insur- 
ance companies, institutions, trusts and estates. The 
president of the Federal Reserve Bank in each of the 


twelve districts is chairman of the Victory Fund Com- 
mittee in his district. 
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Definition of Net Income 


The 1942 Internal Revenue Act contains an entirely 
new definition of net income on which the corporate 
normal and surtax and excess profits tax are based, 
according to Maxwell E. McDowell, head of the tax 
department of the Standard Oil Company (New 
Jersey), who spoke at the November meeting of the 
New York City Control of the Controllers Institute 
of America, held in the Hotel New Yorker. 

“The fundamental definition of net taxable income 
has been changed three times in the last three years,” 
Mr. McDowell said. “In 1940 the normal tax was first 
computed on the total net income. This tax was then 
deducted, and the balance was the net income subject 
to excess profits tax. In the 1941 law this method 
was reversed. The total net income was first sub- 
jected to the normal and surtaxes. In each case the 
total net incomes was the base for both taxes. 


“In the present law the total net income is divided 
into mutually exclusive parts. The part which is 
subject to the normal and surtax rates is not subject 
to the excess tax rates—and, vice versa, that part 
which bears the 90 percent rate is not subject to the 
40 percent rate. This division of the net income is 
quite accidental as between different taxpayers. It 
depends upon the amount of excess profits tax credit 
which each company has. 

“Since this credit depends in nearly all cases on 
historical and accidental facts entirely beyond the 
corporation’s control, the result is that the fortunate 
companies with large excess profits tax credits pay 
the 40 percent rate on the bulk of their income while 
the unfortunate companies with small credit have the 
larger part of their earnings taxed at the 90 percent 
rate. In other words, the income subject to the excess 
profits tax is not in fact excess profits. When a tax 
rate has reached 90 percent, it can only be applied 
with fairness to that part of income which truly con- 
stitutes excess profits, or which represents excessive 
earnings due to wartime operations.” (Contributed by 
The Controllers Institute of America, New York City.) 




















“IT am not asking you to do an easy job or a 
part-time job. Savings-as-usual like business-as- 
usual will not satisfy the needs of the time. We 
must stop spending as usual on the good and 
pleasant things of life. We must spend much less 
of our income on the present and invest much 
more of our income in our own future. Freedom 
is what we are buying when we invest our money 
in War Bonds, and there is no better thing for 
America to buy than Freedom.”—John L. Sulli- 
van, Assistant Secretary of the Treasury. 
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Nevada—Death Taxes Prohibited 


The people of the State of Nevada have again ex- 
pressed their desire not to rely on death taxes as a 
means of raising revenue. This time they have done 
so by the strongest possible method. They have rati- 
fied an amendment of the Nevada Constitution ex- 
pressly providing that “No inheritance or estate tax 
shall ever be levied.” 


Del Drago Case Reversed 


The United States Supreme Court has reversed 
the decision of the New York Court of Appeals in the 
del Drago case. Therein the New York court held 
that it was unconstitutional for a state to provide for 
the apportionment of Federal estate taxes among the 
various beneficiaries of a decedent’s estate. The Su- 
preme Court, however, was of a contrary opinion and 
held that the Federal Government was not concerned 
with who bore the incidence of the tax, thus leaving 
the state with a free hand in the determination of 
where the tax burden should fall. 


District of Columbia Merit Rating Postponed 


Public Law No. 770 (H. R. 7621), 77th Congress, 
postpones the effective date of the District of Colum- 
bia merit-rating provisions from July 1, 1943, to July 
1, 1944. These provisions, whose effective date had 
previously been twice postponed by legislative enact- 
ment, are of the “commission” type and provide that 
employers are to be divided into classes with varying 
contribution rates; the total contributions of all em- 
ployers is required to equal 2.7% of total payrolls, 
however. The Committee Report accompanying H. R. 
7621 states, in part, as follows: 

“The District Unemployment Compensation Board 
has to its credit, with the Secretary of the Treasury, 
in the District unemployment fund in excess of 
$30,000,000. The District Unemployment Compensa- 
tion Board feels that a reserve of $10,000,000 would 
be sufficient to protect the solvency of the fund. At 
the present contribution rate of 2.7 percent the benefit 
provisions of the act are easily complied with, and 
additional unneeded millions are being added to the 
fund annually. Under these circumstances, it seems 
inequitable at this time that many employers in the 
District of Columbia should have their contribution 
rate increased above 2% percent, and in some instances 
as high as 4 percent, in order that other employers 
may receive a contribution rate of 1% percent.” 


January 6, 1943 


The new and 78th Congress of the United States 
convenes on January 6, 1943. Confronted with many 
problems—taxation is a major one. 
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1943 Taxes to Curb Inflation 


Secretary Morgenthau announces that at this time 
the Treasury Department has not decided on any tax 
recommendations for presentation to Congress. 

The Secretary said that the Treasury is now in the 
process of consulting a number of Government agen- 
cies who are interested in curbing inflation. He added 
that they had not progressed far enough in their 
studies to decide on any program of fiscal legislation 
to present to the President or to discuss with Congres- 
sional leaders. 

The Secretary said he doubted that he would be 
ready to say anything definite on the subject of taxes 
until after the President has sent his Budget Mes- 
sage to Congress in January. 


Deduction for Federal Income and Excess Profits Taxes 


Increased federal income and excess profits taxes, 
reaching as high as 80 per cent. of corporate income 
in many cases, give greater significance than ever to 
the right to deduct federal taxes in computing state 
income taxes and corporate franchise taxes measured 
by income. 

Twenty states allow the deduction, which appears 
to be limited uniformly to the portion of the federal 
tax attributable to the income in each state. The 
majority of these states allow.the deduction on an 
accrual basis, thereby presenting the problem of com- 
puting a deduction which is interdependent with the 
federal deduction for state income taxes. 


Allowing Deduction Disallowing Deduction 


Alabama California 
Arizona Connecticut 
Arkansas District of Columbia 
Colorado Maryland 
Delaware Massachusetts 
Georgia Mississippi 
Idaho New Hampshire 
Iowa New York 
Kansas North Carolina 
Kentucky Oregon 
Louisiana South Carolina 
Minnesota Tennessee 
Missouri Vermont 
Montana Virginia 

New Mexico 

North Dakota 

Oklahoma 

Pennsylvania 

South Dakota 

Utah 

West Virginia 

Wisconsin 



















































































































































































Talking Shop 


“You know,” said Oldtimer, “I am very much afraid 
that we are going to have a mess of tax delinquencies 
next year. And, whether we like it or not, that’s a 
factor to be reckoned with; it’s no use kidding ourselves.” 

“Oh, I dunno,” drawled the Kid, “there’s an awful 
lot of money going around and it is being rather well 
spread this time, not merely being funneled through 
some privileged bottle-necks. Judging from what the 
newspapers have to say, the Treasury isn’t too much 
worried about it.” 


’ 


“Just the same,” insisted Oldtimer, “one large group 
of bread-and-butter type taxpayers is being ignored, 
and that’s the fixed-income group. Their cost of liv- 
ing has jumped somewhere near 25%, they are putting 
10% of their earnings into War Bonds and will have 
5% taken out for Victory Tax starting the first of the 
year. Mark my word, many just won’t make the 
grade.” 

“Why don’t they adjust their standards of living?” 
asked the Kid. “It’s got to come down for all of us— 
it’s down already. Sacrifices must be made.” 

“Undoubtedly they are adjusting it along with 
everyone else, but it takes time,” retorted Oldtimer. 
“You just don’t walk out on your lease or on your 
installment payments for the refrigerator, the radio 
or the car, or the tax and mortgage payments on your 
house. It takes a little time to work these things out. 
And that’s my feeling: the fixed-income people haven’t 
had fair warning, or at least so it will seem to many 
of them. Ergo, you’ll have delinquents.” 

“But there is a certain margin of unnecessaries that 
this group is giving some of its money to,” persisted 
the Kid. “They’ll just have to give up that margin 





TALKING SHOP 


of unnecessaries, and a little luxury now and then, for 
the duration.” 

“T am afraid,” sighed Oldtimer, “that in the group 
I am talking about there isn’t much margin left, if any. 
If there was such a margin, on the average, it has long 
since been eaten up by the cost-of-living rise, by bond 
purchases, by new excise taxes and so forth. And, in 
the final analysis, who do you think is going to get 
paid first, the grocer or the tax collector?” 

“You sound awfully gloomy today,” exclaimed the 
Kid, apparently not too much impressed by Old- 
timer’s argument. 

“Not at all,” averred Oldtimer, “just facing the rea- 
sonable probabilities, that’s all. There’s the little 
matter of equality of sacrifice, which I believe is a 
splendid principle . . .” 

“Agreed,” interrupted the Kid. 

" and one that we should stay close to. We 
don’t find it applied to the librarian, for instance, in 
comparison with his twin brother who took on a war 
job and more than doubled his earnings. That chap 
stepped into longer hours and harder work, perhaps, 
but I can’t help but feel that he makes less of a sacri- 


fice when he parts with his dollar than does his brother 
librarian.” 


“Assuming you were right,” intoned the Kid, “why 
not have some sort of excess-profits tax on individuals, 
too—a steep rate on the excess over the average for 
1937 to 1939, for instance, with corresponding relief 
to your fixed-income people, so that the aggregate rev- 


enue would remain about the same. Wouldn’t that do 
the trick?” 


“It has been thought of,” conceded Oldtimer, “and 
to me it makes quite some sense.” 


(Turn to page 38) 
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Talking Shop 
(Continued from page 36) 

“Bet you can’t say as much about the salary ceil- 
ings,” challenged the Kid, veering off to a new subject. 

“No, I certainly can not,” emphasized Oldtimer, 
“and in their present status those regulations don’t fit 
into the pattern of a free democracy, and are undoubt- 
edly unworkable.” 

“But,” said Philo, joining the conversation, “won't 
you admit that basically the new salary regulations are 
in line with your principle of equality of sacrifice?” 

“What rubbish!” exclaimed Oldtimer. “Of course 
I won’t and I can’t admit that. But what sets you 
thinking along such a peculiar channel ?” 

“Well,” replied Philo, “the man who draws down 
pay in middle six figures doesn’t seem to me to sacri- 
fice on a par with the man who gets paid in the low 
three figures, and chances are that this little guy is 
in one of the services on top of it.” 

“T might agree with you on that score,” admitted 
Oldtimer, “but there are other tests: in the first place 
taxation should be the vehicle and an act of Congress, 
not an executive decree, should be the authority. In 
the second place the intrinsic worth of talent can not 
be appraised even by legislators, let alone by salaried 
government employees. In the third place, I say 
again, the thing is unworkable, impossible of adminis- 
tration except with gross injustices.” 

“What about the necessity of it as an anti-inflation- 
ary step?” queried the Kid. 

“T doubt that it has much more than an iota of 
potency in that respect,” said Oldtimer, “but for the 
sake of the argument I'll grant that that is a valid 
consideration. I repeat: tackle it via taxation.” 

“Are we to understand from that,” asked Dash, who 
had been sitting quietly on the sideline, “that you have 
no objection to the result, so long as taxation is the 
medium of approach ?” 

“Yes,” answered Oldtimer. “The ‘equality of sacri- 
fice’ rule demands that no one should have any, shall I 
say, ‘frivolous surplus’ for the duration. And, I might 
add, if anyone feels different about that he should be 
required to look the boys on Guadalcanal in the face 
and explain himself.” 

“Wow!” whooped the Kid. “And I thought you 
were agin it!” 

“The means, yes—not the objective,” said Oldtimer. 
“That seems to me to be the only American way of 
showing the warmakers that we are out to pin their 
ears back, and that none of us insists on doing it in 
comfort.” 

“All this pertains to the cost of meeting the war 
demands,” observed Dash, “and any cost of victory 
will be infinitesimal compared to the cost of defeat. 
Still, it will take some doing, and we aren’t even ap- 
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proaching paying for this bout out of current taxes. 
Now,if .. .” 

“Tt might not be too bad an idea to give quite serious 
consideration to a national lottery, to help with the 
paying,” suggested Philo. “Gordon D. Simons had a 
timely and interesting article on that in the November 
issue of TAXES—The Tax Magazine.” 

“In March of ’41,” said the proxy Shoptalker, “we 
sent a reasonably detailed proposal on that matter to 
the Treasury and Chairman Doughton, who laid it be- 
fore the Committee on Ways and Means. It was based 
on a ‘premium-paying,’ small-denomination type of 
bond financing that has met with remarkable success 
in Sweden for many years. It has lottery features, but 
is not referred to as such.” 

“What happened to it?” inquired Philo. 

“It had consideration,” answered the proxy Shop- 
talker. “Perhaps the time was not ‘ripe’—opposition 
in various quarters, on various grounds.” 

“Seems to me that the times now should be much 
more auspicious,” ventured Dash, “and that with the 
mounting urgencies for revenue we should brush aside 
any objections that are not really valid from a hard- 
headed point of view; and I mean hypocrisy first.” 

“That’s Bingoism,” quipped the Kid. “But if any 
betting is going to be done I am putting my coin on 
the Marines.” 

“Well,” said Dash, “the only suckers you'll find will 
be slanty-eyed and have buck teeth, and pronounce an 
I for anr. Guess who?” 


Praise the Lord and Pass the Ammunition 

The authorship of this catchy exclamation continues 
to be disputed, and the matter threatens to become a 
national issue. To fan the flames—that they may 
burn out the faster—we contribute this: 

Several years ago a technicolor movie, casting, 
among others, Henry Fonda, Claudette Colbert, Ward 
30nd and Walter Brennan, portrayed the early Indian 
wars in upstate New York. It was probably “Drums 
Along the Mohawk.” In a fort chapel Walter Bren- 
nan, as pastor, is conducting services when the attack 
comes and he quickly concludes with “Praise the Lord 

and pass the ammunition!” 

In the interest of national unity will someone step 

forward and corroborate our memory? 


Welcome Red Tape Elimination 


Accountants, attorneys and business men will hail 
the news that some 120 WPB forms have been elimi- 
nated, a like number have been simplified and no new 
ones will issue forth without specific approval of a 
special committee and the Bureau of the Budget. 
Much of the credit for these results goes to Joseph I. 
Lubin, committee chairman. 
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Gifts of Future Interests 
(Continued from page 20) 


preted for the most part as gifts of future interest, out 
of justice to taxpayers it appears that changes should 
be made in the manner of taxing such property. Some 
of the following questions should be answered in order 
to arrive at an equitable settlement of such cases: 


Is it fair to assess a tax on a donor when he parts 
absolutely with property, even though the donee does 
not receive the property immediately? It should be 
kept in mind that the tax is levied upon the market 
value of the property given by the donor and the donor 
pays the tax upon the value of such property that he 
gives. The tax is levied on transfers, not upon re- 
ceipts. It seems pertinent to inquire only into the 
question of whether or not the donor gave a present 
or a future interest rather than to determine what the 
donee received. 


It may be that Congress was thinking about future 
interests only from the donor’s point of view. If the 
donor retained any control or possibility of reversion 
to himself or did not specify definitely the recipients 
of his gifts, then such gifts would be held to be of 
future interest; but where he parted with all actual 
physical control, possession, and enjoyment of the 
property and named a specific beneficiary, then there 
could be no future interest involved in the gift as far 
as the donor is concerned. If this is what Congress 
had in mind, it would be equitable for Congress to 
rewrite the law and make the effects of the same retro- 
active to gifts made prior to 1939. 


Is it fair to look to the beneficiary in determining 
one question unless we look to the beneficiary in de- 
termining all questions with respect to the gift? In 
other words, is it fair to levy the tax on the market 
value of the property in the hands of the donor if, in 
the hands of the beneficiary, the market value would 
be entirely different? The market value of such trust 
property may disappear entirely due to restrictions in 
the trust. If gifts are interpreted to be gifts of future 
interests in property isn’t it fair to value the property 
in the light of the restrictions attached to the gift? 
lf the courts decide that the market value of properties 
involving future interests is reduced because of re- 
strictions in trust indentures, then taxpayers who have 
made gifts in trust will be greatly benefited by such 
interpretation. It appears that Congress should speak. 
By retroactive law it should correct the inequalities 
that may exist under such interpretation. 


How are taxpayers and the Government going to 
meet on common ground if the assets of trusts are to 
be construed as future interests while earnings on such 
trust assets are to be construed as present interests? 
\dministration of the law will then make it necessary 
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to determine interest rates, to prepare present worth 
tables, and to make all sorts of complex computations, 
if there is to be a value assigned to the income that 
might accrue to gifts in trust as of the date of the gift. 

From the trend of the decisions that are being ren- 
dered by the Board of Tax Appeals and the courts, it 
appears that the questions involved are a long way 
from being settled in a fair and equitable manner. As 
a matter of justice to all taxpayers Congress should 
clarify its intentions by passing a retroactive law. 

It is probable that the Government will collect addi- 
tional taxes from some donors on account of the new 
interpretation of future interests. However, as tax- 
payers become aware of this new treatment those who 
have made gifts in earlier years will undoubtedly hesi- 
tate to make further gifts or will reduce the amount of 
future taxable gifts. If the gift tax is going to remain 
a substantial revenue producer, Congress should give 
consideration to the new definition of future interests. 
In the long run the Government may lose by the 
changed interpretation. 


Revenue Act of 1942 


The amendments by the 1942 Act did little to cor- 
rect the inequalities referred to herein. In addition to 
reducing the specific exemption from $40,000 to 
$30,000, the 1942 Act reduced the exclusion from 
$4,000 to $3,000 on gifts made after the calendar year 
1942. It also changed the name of the “Board of Tax 
Appeals” to the “Tax Court of the United States.” 

In light of what has been said herein another very 
significant change was made—gifts in trust are no 
longer specifically denied the $3,000 exclusion. The 
law states that after 1942 in the case of gifts (other 
than gifts of future interests in property) made to any 
person, the first $3,000 of such gifts shall not be in- 
cluded in the total amount of gifts made during a year. 
Maybe the lawmakers believe that it is no longer 
necessary to state specifically that gifts in trust shall 
be denied the exclusions because gifts in trust and 
gifts of future interests are in most cases one and the 
same thing. 

With the change in the 1942 Act one might jump 
to the conclusion that all types of gifts in trust are 
now subject to the $3,000 exclusion. If Congress has 
definitely accepted the definition of future interest as 
given in the Pelzer case, then probably the $3,000 ex- 
clusion will not be allowed many gifts in trust. It is 
necessary in each case to examine the trust provisions 
in order to reach a decision as to whether it is a 
present or a future interest. The change in the law 
making it read as it did prior to 1939 leaves one to 
ponder just what the lawmakers have in mind. Per- 
haps new regulations will soon be issued to show how 
the Revenue Bureau will interpret the law. 






































































































































































































































United States Supreme Court 


Estate tax—Right of state to prescribe source of payment of 
Federal estate taxes.—Sec. 124 of the New York Decedent’s 
Estate Law, which provides for the apportionment of Federal 
estate taxes among the various beneficiaries of a decedent’s 
estate, except to the extent that the decedent directs otherwise, 
is constitutional. The states have the authority to provide such 
apportionment because the Federal Government is not concerned 
with the method of withdrawing funds from a decedent’s estate 


to pay such taxes.—S. CT., Riggs v. del Drago et al. 42-2 ustc 
q 10,219. 


Percentage depletion election.—Although in 1934 taxpayer 
had no net income and the depletable cost of its mining property 
was exhausted, its income tax return for 1934 was its “first 
return” in respect of such property, under Sec. 114(b) (4), 1934 
Act, and its failure to make an election in that return to have 
percentage-of-income depletion foreclosed any subsequent claim 
to such depletion.—S. CT., Mother Lode Coalition Mines Com- 
pany, Petitioner, v. Guy T. Helvering, Commissioner of Internal 
Revenue. 42-2 ustc § 9799. 


Net loss.—In 1938 the principal stockholder, who owned 
more than 50% of taxpayer’s common stock, purchased securi- 
ties of 21 different corporations, at their fair values, from tax- 
payer in a single block, resulting in an aggregate loss to taxpayer 
of $79,481.20. If sold separately sixteen stocks would have re- 
sulted in losses and five in a profit of $27,500.03. Taxpayer did 
not deduct aggregate loss and did not report the gains. Com- 
missioner included the gains and was sustained by the Board. 
The Circuit Court affirms the Board, holding that if Congress 
had intended to net such losses it would have said so—CCA-2, 
M. F. Reddington, Inc., Petitioner, v. Commissioner of Internal 
Revenue, Respondent. 42-2 ustc J 9788. 


Estates and trusts: Income taxable to grantor.— Where tax- 
payer deposited insurance policies on the life of her husband in 
trust, together with certain shares of stock, the income from 
which was to be used to pay the premiums on the insurance 
policies, and the surplus, if any, was to be accumulated and 
added to the principal of the trust, and where the proceeds of 
the policies, upon the death of the insured, together with the 
corpus of the original trust, if any, were to be deposited in 
another trust for the benefit of taxpayer, both the income used 
for the payment of premiums and that accumulated in the 
corpus of the trust are taxable to the settlor because she failed 

‘to divest herself permanently and definitely of every right to 
have the income distributed to her, actually or constructively.— 
CCA-6, Commissioner of Internal Revenue, Petitioner, v. Frances 
S. Wilson, Respondent. 42-2 ustc J 9790. 





} mverpretations 


COURT: BOARD - DEPARTMENTAL 


Appellate and Lower Courts 


Credits: Corporations: Contracts restricting dividend pay- 
ment.—Taxpayer, lessee of oil properties, was under contract 
stating in part that “. . . the proportion of income over and 
above operating costs and expenses which should be ordinarily 
expended by the Lessee for additional development shall be 
withheld by the Lessee and not paid out in dividends but set 
aside and impounded .. .”. The Circuit Court upholds the 
Board’s decision that no contract restricting dividend payment 
may be claimed. The decision of the Board is reversed, how- 
ever, and the cause remanded to the Tax Court for the purpose 
of determining the application and effect of Sec. 501(a)(3) of 
the 1942 Act.—CCA-3, Forest Producing Corporation, a Corpo- 
ration, Petitioner, v. Commissioner of Internal Revenue. 42-2 
ustc § 9792. 


Deductions: Expenses: Compromise payment.—Expendi- 
tures made by taxpayer for attorneys’ fees and amounts paid in 
settlement of a claim, arising out of a suit by taxpayer’s organ- 
izers against the corporation from which they purchased tax- 
payer’s business for alleged unpaid commissions, which vendor 
corporation subsequently sued taxpayer and its organizers 
charging conspiracy to injure its wholesale business, were held 
not deductible under Sec. 23(a), 1936 Act, as ordinary and nec- 
essary expenses paid or incurred in carrying on a trade or 
business because the fraud complained of by the vendor corpo- 
ration occurred prior to taxpayer’s existence and the liability 
satisfied was neither ordinary nor connected with taxpayer’s 
business.—CCA-10, Hales-Mullaly, Inc., a Corporation, Peti- 
tioner, v. Commissioner of Internal Revenue, Respondent. 42-2 
ustc J 9795. 


Deductions: Business expenses v. distribution of profits.— 
Where, pursuant to a contract with its principal stockholder, 
the petitioner made distributions out of its gross income (divi- 
dends from an insurance company) to persons who, except for 
such contract, would have had no right to share in petitioner’s 
profits, such distributions were not deductible expenses, but 
distributions of profits, even though the persons receiving the 
contractual payments may have been induced by such payments 
to bring their own business and that of others to the insurance 
company which earned the profits—CCA-7, Illinois Agricul- 
tural Holding Company, Petitioner, v. Commissioner of Internal 
Revenue, Respondent. 42-2 ustc J 9798. 


Suit for refund: Claim not filed: Effect of reservation on 
statute of limitations.—Taxpayer paid a deficiency for the year 
1932 because Commissioner erred in deducting capital net 
losses before figuring 15% limitation on charitable contribu- 
tions. On November 7, 1934, taxpayer filed protest, following 
the decision in Pleasants v. United States, 22 Fed. Sup. 964 [38-1 
ustc J 9236], which included other questions. No formal and 
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timely claim for refund was made on the charitable contribu- 
tions limitation issue. Judgment of the District Court affirmed 
even though on acceptance of deficiency a reservation of “... 
right to file and/or prosecute any claim or claims for refund 
heretofore made or to be made... ” was appended.—CCA-7, 
Dunlevy Milbank, Appellant, v. William Duggan, Collector, A ppel- 
lee. 42-2 ustc J 9794. 


Distribution by corporations: Preferred stock dividends v. 
bond interest—Where preferred stock did not have a fixed 
maturity with a right of action as for a debt upon default, 
“dividends” paid in connection therewith are in fact dividends, 
and not bond interest, even though the stock carries a regular 
redemption feature—CCA 5. Parisian, Inc., Petitioner, v. Com- 
missioner of Internal Revneue, Respondent. 42-2 ustc J 9738. 


Limitation upon assessment and collection: Over 25% of 
gross income omitted.—Where beneficiary of a testamentary 
trust received interest on a delayed distribution aggregating 
more than 25% of the gross income reported, a deficiency 
assessment is in order if made at any time within 5 years after 
the return was filed. Decision of the Board holding Sec. 275 (c) 
applicable is affirmed.—CCA 5. Estate of Anna M. B. Foster, 
Transferee of the Estate of Abbie A. Sewell, Deceased, David 
Thomas and James White, Executors of the Estate of Anna M. B. 
Foster, Petitioners v. Commissioner of Internal Revenue, Respond- 
ent. 42-2 ustc { 9737. 


Contract restricting payment of dividends: Obligation “pro- 
vided for.”—Where taxpayer was under a mortgage contract 
which stated “it will not pay any dividend upon its common 
stock until the principal of said bonds then maturing and 
interest on all outstanding bonds, together with service charges, 
shall have been provided for,” this clause did not have the 
legal effect of prohibiting payment, within the taxable years, 
of dividends on the common stock, because annual payments 
had been made out of working capital, reserves and proceeds 
from sales of assets as well as earnings, thus fulfilling the 
requirement “provided for."—-CCA 7. Central West Coal Com- 
pany, a Corporation, Petitioner, v. Commissioner of Internal Reve- 
nue, Respondent. 42-2 ustc § 9736. 


Basis for gain or loss: Transferor basis: Estoppel.—In 1926 
land having a March 1, 1913 value of $5,700 was transferred 
to one Giles for notes aggregating $98,700; no gain being 
reported thereon. Giles transferred notes to taxpayer for 
stock, in 1930, in a tax-free exchange. The notes were settled 
in the taxable year for $80,000. The Board held that the 
taxpayer must use the basis of the transferor ($5,700), not 
market value at acquisition, in computing the gain. The Court 
afirms the Board—-CCA 5. Orange Securities Corporation, 


Petitioner, v. Commissioner of Internal Revenue, Respondent. 
42-2 ustc J 9735. 


Distributions by corporations: Equivalent to taxable divi- 
dends.—Where corporation A received from corporation B a 
distribution as a purported redemption and cancellation of a 
part of corporation B’s stock in order that B might overcome 
a state law preventing payment of dividends while a deficit 
exists, and so that B might avail itself of the dividends paid 
credit under Sec. 27 of the 1936 Act, the Court sustains the 
Board in holding that the distribution is the equivalent of a 
taxable dividend under Sec. 115 (g) of the 1936 Act.—CCA 8. 
Vesper Company, Incorporated, Petitioner, v. Commissioner of 
Internal Revenue, Respondent. 42-2 ustc J 9734. 


Gross income: “Dummy” corporation: Rentals.——Where 
corporation held record title to property, collected rentals 
therefrom, and engaged in related activities, it was not a 
“dummy” corporation serving as conduit of rentals to its 
tockholders, as the beneficial owners. Decision of the Board 
is affirmed on the evidence——CCA 8, The Palcar Real Estate 
Company, a corporation, Petitioner, v. Commissioner of Internal 
Revenue, Respondent. 42-2 ustc J 9733. 
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Accrual of interest expense.—Taxpayer corporation, on an 
accrual basis, accrued interest payable, and deducted same in 
its 1936 and 1937 returns. The debt was to a mutually con- 
trolled corporation, and taxpayer was in bad financial condi- 
tion. The Court holds that the Board erred in not allowing 
the deductions under Sec. 23 of the 1936 Act—CCA 8. Zim- 
merman Steel Company and C. S. Gallagher, Trustee in Bank- 
ruptcy of the Zimmerman Steel Company, Petitioners, v. 
Commissioner of Internal Revenue, Respondent. 42-2 ustc ¥ 9723. 


U. S. Tax Court 


Deductions: Hurricane loss: Residential property.—Tax- 
payer, on a cash basis, sustained hurricane damage to resi- 
dential property in 1938, deducting in addition to sums actually 
spent a “reserve to restore property damaged by hurricane” 
in the amount of $5,000. Commissioner allowed deduction for 
all amounts spent but disallowed the reserve. The Tax Court 
sustains the Commissioner because of insufficient proof to 
justify any additional allowance and because there is no basis 
in law for the allowance of a reserve.—Philip Allen v. Com- 
missioner, CCH Dec. 12,871-D; Dkt. 107000, October 29, 1942, 


memorandum opinion. 


Gross income: Income and profits after assignments: Divi- 
dends.—Taxpayer (on cash basis) assigned his right to divi- 
dends to a trust company in the years 1937, 1938, and 1939, 
and reported the credited amounts on his income tax returns 
as short-term capital gains for the respective years. The 
Commissioner included the dividends in ordinary income. 
The Tax Court, in following the decision in Herman M. Rhodes, 
43 BTA 780, affirmed by CCA-6, holds that the receipts were 
not the proceeds of the sale of capital assets but were dividends 
upon the shares which he owned and are properly to be in- 
cluded in ordinary income.—E. Blakeney-Gleason v. Commis- 
sioner, CCH Dec. 12,871-E; Dkts. 104231, 105025, October 29, 
1942, memorandum opinion. 


Deductions: Bad debts: Banks: Previous charge-off of 
bonds.—Taxpayer, a banking corporation, purchased bonds in 
1929 at a cost of $7,704.53. In 1933, in accordance with a 
recommendation of the Virginia Commissioner of Insurance 
and Banking, the taxpayer wrote down $5,489.53 of these bonds 
to market value, claiming in its 1933 return a deduction for 
bad debts which included this amount. Its return for the year 
showed a net loss of $22,890.28. In 1938, $850 more of the cost 
of the bonds was charged off and claimed as a bad debt deduc- 
tion in that year (a profit year), thereby gaining a tax benefit 
to that extent. The bonds were sold in 1939 at a loss, based 
upon cost, of $3,551.60. Taxpayer deducted $850 from $3,551.60 
and claimed a loss of $2,701.60 in its 1939 return. The Com- 
missioner computed a gain (instead of the loss) by subtracting 
the book value, as written down, from the sale price. The 
Tax Court reversed the action of the Commissioner because 
the taxpayer had gained no tax benefit from the charge-off 
made in 1933.—Citizens Bank & Trust Company v. Commissioner, 


CCH Dec. 12,871-F; Dkt. 108341, October 29, 1942, memoran- 
dum opinion. 
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EXCESS PROFITS TAXATION 
Frederick T. Collins 


20 Canadian Bar Review, September, 
1942, p. 584-603 


Excess profits taxation may be defined as 
the complex operation of taking large por- 
tions from a disintegrating mass, susceptible 
of very little further division. The object 
of all taxation is to raise revenue and excess 
profits taxation, within its proper limits is, 
in wartime, the fairest and the best way to 
raise the money necessary to carry on total 
war today. 


In 1939, England enacted an excess profits 
tax which was restricted to the munitions 
industries but it was replaced, in 1940, by 
a tax which applied to all businesses. In 
1940, The United States enacted an Excess 
Profits Tax Act. In Canada, such an act 
was first enacted in 1939, but it was entirely 
repealed in 1940 as and from the date of 
its enactment a new Act was then enacted 
which was amended in 1941 and again in the 
recent session of Parliament. 

The use of the word “Excess” in the title 
of the Act indicates that the Parliament of 
Canada has set a limit upon the profits of 
companies during wartime, because the 
meaning of the word “Excess” as found in 
Corpus Juris is “the quality or state of ex- 
ceeding the proper or reasonable limits or 
measure, the state of going beyond limits,” 
and in effect in enacting the Excess Profits 
Tax Act, the Canadian Parliament has 
definitely laid down that all profits which 
exceed the so-called standard profits (as 
defined in the Act) are profits which exceed 
the proper or reasonable limits and measure 
of profit that any person, individual, or cor- 
poration, subject to the Act, should make 
during the war. 

An Excess Profits Tax Act can only be 
based upon profits which are above a cer- 
tain level. With the repeal of the Act of 
1939, the capital basis of determining excess 
profits was dropped in favor of the income 
or revenue basis. Because some companies 
require large capital to yield small earnings 
and other companies require only a small 
capital to yield large earnings, a tax which 
is based on earnings alone is more fair, in 













































most cases, if the law allows reasonable 
standard profits or normal earnings before 
applying any excess profits tax. It prevents 
war profiteering more effectively than a 
capital basis because it taxes the increase 
in earnings over the average earnings and 
generally such increase represents the extra 
profits resulting from wartime activity or 
stimulation. The criticism levelled at the 
1939 Act was that a corporation had the 
choice of being taxed upon either basis and, 
naturally and rightly so, the corporation 
would choose the basis resulting in the least 
taxation. In effect, therefore, the first Act 
really suffered from the evils inherent to 
both methods, and the taxing authority did 
not stand to benefit from what was good 
in either method in view of the fact that the 
taxpayer had the option. That is the 
criticism which is levied at the United States 
Excess Profits Tax Act which incorporates 
both methods and which gives the taxpayer 
the option. 

The United States Excess Profits Tax 
Act, which was enacted in 1940, gives the 
taxpayer an option—that is, an annual choice 
between two methods. One option is based 
on the average earnings during a base period 
—during the years 1936 to 1939 inclusively 
—and the other method is the invested capi- 
tal basis. Under the average earnings op- 
tion, the tax credit is figured by taking 95% 
of the average annual earnings before the 
normal income tax for the four fiscal years, 
commencing January Ist, 1936. This credit 
is deducted from net income before provi- 
sion for surtax, normal and excess profits 
taxes, and the excess, if any, is subject to 
the excess profits tax rates. An allowance 
is made for an increase in invested capital 
by granting an exemption of 8% on the 
amount of such increase. The invested 
capital option provides a credit of 8% on 
the first $5,000,000.00 of invested capital and 
7% on any amount in excess of this figure. 
Invested capital is defined as equity capital 
plus 50% of borrowed capital. This credit 
is deducted from current net income before 
provision tor taxes and after adding back 
50% of interest charges on borrowed money. 
The excess is then subject to the excess 
profits tax rate. Allowance is made for 
increase in new capital by allowing the in- 
crease of new capital to be included in the 
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invested capital base at 125% of its value 
In 1941, an interesting amendment wa 
made to the United States Act which was 
designed to help what were termed “growth 
companies”. By this amendment, total ne 
earnings before taxes for the years 193 
and 1937 are deducted from the total ne 
earnings before taxes for the years 1938 and 
1939. One half of the resulting difference 
is then added to total net earnings before 
taxes for the years 1938 and 1939 and the 
total is divided by two to determine the 
average earnings. The tax credit is 95% 
of the result. If, however, the resulting 
figure should be higher than the net earn- 
ings before taxes for any one of the base 
years, then 95% of the highest earning: 
year must be used. This credit is applied 
against income before taxes and the excess 
is subject to excess profits tax. 


Profits in the case of a corporation or 2 
joint stock company for any taxation period 
means the amount of net taxable income oi 
the corporation or the company as deter- 
mined under the provisions of the Income 
War Tax Act in respect of the same taxa 
tion period except that where the 100% tax 
is applicable, a dividend deemed to have 
been received by certain companies from 4 
company which is being wound up or re 
organized, is not included in the profits. In 
the case of a taxpayer other than a corpora 
tion or a joint stock company, profits mean 
the income of that taxpayer derived from 
carrying on one or more businesses and be- 
fore any deductions are made therefrom 
under any of the provisions of the Income 
War Tax Act. 


In attempting to fix standard profits 0! 
taxpayers, the Act had three classes of cor- 
porations to consider: corporations which 
were in business during the years 1936 to 
1939, the standard years; the corporations 
which commenced business after the Ist o! 
January, 1938, which are termed the new 
businesses; and the corporations which, 
during the standard period, did not earn a 
fair return on their investment and which 
are termed the depressed businesses. 


In arriving at the standard profit, the 
losses in any one year cannot be deducted 
from the profits of the other years except 
under the 50% rule; for example, if out 0! 
the four years a taxpayer lost money in two 
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of them, he could drop one of those years 
under the 50% rule but he could not drop 
the second year so that consequently he 
would have to divide the profits of this 
other two years by three to arrive at his 
standard profits. 

The Act exempts the profits of a profes- 
sion from liability to taxation if the profits 
are dependent wholly or mainly upon per- 
sonal qualifications and if little or no capital 
is employed. There is considerable juris- 
prudence as to what a profession is and the 
British Court have distinguished a profes- 


Scion from a trade or business on the basis 


that a profession demands intellectual skill 
whereas a trade or business is substantially 
the production or sale or arrangement for 
the production or sale of commodities. A 
professional man has only his time, his 
brains, and his ability to sell and as his 
time is limited to his working day, his profits 
are likewise limited. The concept of a pro- 
fessional man has grown and for the pur- 
pose of the Excess Profits Tax Act there 


S are many who come within the category in- 


cluding the clergy, lawyers, notaries, doctors, 
dentists, accountants, engineers, professional 
athletes, barbers, hairdressers, masseurs, 
chiropractors and others. 


A recent amendment to the Act provides 
for a refund to the taxpayer after the war 
of an amount equal to 20% of the profits 
above the point at which the tax calculated 
on the 10% basis equals the tax calculated 
on the 100% basis. The amount of the re- 
fund is a mathematical calculation. ‘It is a 
compulsory saving scheme which is being 
tried out as an economic theory. The 
merits of it remain to be demonstrated. No 
interest is payable on the amount of the 
refund although refunds due under the In- 
come War Tax Act to individual taxpayers 
bear interest at the rate of 2%. 


The Act provides for the setting up of a 
Board of Referees for the purpose of aid- 
ing and advising the Minister in deter- 
mining the standard profits of new and 
depressed businesses and in cases where a 
capital standard is not applicable. The deci- 
sion of the Board is not final. It must be 
approved by the Minister of National Reve- 
nue and if he fails to approve it, it must be 
submitted to the Treasury Board for final 
decision. The decision of the Minister or 
the Treasury Board, as the case may be, is 
final and conclusive. 


It is submitted that the Act has deprived 
the taxpayer of his appeal to the courts or 
to an independent tribunal in very important 
matters which is definitely wrong and un- 
democratic. The decision of the Board of 
Referees should be final and conclusive and 
they should be set up as an entirely inde- 
pendent body free from any control of the 
taxing authorities to adjudicate as between 
the Minister and the taxpayer or else the 
ordinary recourse to courts of justice should 
be permitted. 


Excess profits taxation is a necessary war 
Measure but its effects can go far beyond 
its announced purpose to raise revenue. En- 
croacliments of this kind which interfere 
with the free rights of a citizen to have re- 
course to the courts or an independent body 
are a wedge and a basis for the eventual 
destruction of liberty. The Act must not 
be allowed to damage the social fabric be- 
yond repair because in winning the war the 
truits of peace may be destroyed if industry 
is being destroyed by taxation. The repeal 
of the tax immediately at the conclusion of 
the war is, in any event, a prime requisite. 





DIGESTS OF ARTICLES ON TAXATION 


IMMUNITY OF STATE AND FED- 
ERAL INSTRUMENTALITIES 
FROM TAXATION: A BROAD 
OR A NARROW CON- 
STRUCTION? 


17 Tulane Law Review, September, 1942, 
p. 100-120 


As the field of governmental activity in- 
creased, it became correspondingly neces- 
sary to find new fields of taxation; but 
with the constant creation of new govern- 
mental instrumentalities, more  subject- 
matter, formerly taxable, was exempt from 
state and federal taxation under the immu- 
nity doctrine. With the entrance of state 
governments into new fields such as the 
management of business enterprises once 
conducted exclusively by private individuals 
or organizations subject to the federal taxing 
power, the states had undertaken functions un- 
known to them when the constitution was 
adopted; thus they had a ready means of 
striking down the taxing power of the fed- 
eral government if everyone directly or in- 
directly having dealings with them were to 
be immune. 


Under the test set forth in South Carolina 
v. United States, 199 U. S. 437, exemptions 
of state instrumentalities from federal taxa- 
tion were limited to instrumentalities of a 
strictly governmental character and did not 
extend to agencies used by a state in the 
carrying on of an ordinary private busi- 
ness. In several later cases, the Supreme 
Court pointed out that the state function 
affected was one which could be carried on 
by private enterprises and hence one with- 
out which a state could continue to exist 
as a governmental entity. 


Federal immunity has been put on a dif- 
ferent basis than state immunity and federal 
instrumentality enjoyed the benefits of a 
broad construction of the doctrine of federal 
immunity from 1819, when M’Culloch v. 
Maryland, 4 Wheat. 316, held that it was 
implied in the federal Constitution. Certain 
limitation had been placed on the scope of 
the doctrine of federal immunity at the turn 
of the century as federal government began 
to expand its activities to a greater extent 
than ever before. With each decision, the 
construction of the doctrine of federal im- 
munity was becoming more and more nar- 
row and at the same time the activities of 
the federal government were being expand- 
ed to an unprecedented extent by virtue of 
recent legislation. The Supreme Court, at 
the present time, has adopted the rule that 
where a state tax does not directly burden 
or impede the United States in the exercise 
of its constitutional powers, the immunity 
of the taxpayer as a federal agency or in- 
strumentality must be specifically granted 
by Congress. 


Most recently decided in the field of fed- 
eral immunity is the status of United States 
Army Post Exchanges: whether, for the 
purpose of state taxation, they are federal 
instrumentalities. The great weight of au- 
thority holds that an army post exchange 
is not an instrumentality or department of 
the federal government but “is an organi- 
zation largely engaged in business of a pri- 
vate nature and that sales to it should not 
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be beyond the reach of the taxing power 
of the state wherein it is located”. 


It is not entirely clear why the Supreme 
Court has discarded the old, broad construc- 
tion developed out of M’Culloch v. Mary- 
land, supra, under which a state tax was 
invalid if it was found to burden the federal 
government in any way, directly or indi- 
rectly, in favor of the narrower construction, 
which requires Congress to act 2ffirmatively 
in granting immunity where the burden 
upon the federal government is not direct. 
lf this is in keeping with the idea of leav- 
ing questions of policy to the determination 
of the legislative branch, none of the burden 
has been removed from the courts. The 
present rule necessarily provides little cer- 
tainty, for a question of directness or indi- 
rectness is a question of degree. 


Nor does the present rule seem any more 
favorable to the fiscal problems of either 
the state or national governments. Under 
the broad construction, it would be easier to 
borrow money and the operations of each 
government, if not subject to the taxation 
of the other, would be less expensive. On 
the other hand, under the narrow construc- 
tion, in return for the broadening field of 
taxation by removing many governmental 
activities from the protection of govern- 
mental immunity, the state and national 
governments will find it more difficult to 
borrow money due to taxation of their 
bonds, particularly the states. 


LEGAL SERVICES ON THE 
INSTALLMENT PLAN 


Norman W. Baker, Member of the 
Colorado Bar 


19 Dicta, August, 1942, p. 201-205 


The federal income tax law requires that 
upon the death of a person, there shall be 
considered as income in his final return 
and tax paid thereon, all “amounts accrued 
up to the date of his death if not otherwise 
properly includible in respect of such period or. 
a prior period,” often including large uncol- 
lected sums for personal services such as 
doctor’s fees, attorney’s fees and the like. 
Congressional purpose is explained by the 
court thus: “Accruals here are to be con- 
strued in the furtherance of the intent of 
Congress to cover into income the assets 
of decedents, earned during their life and 
unreported as income, which on a cash re- 
turn would appear in the estate returns. 
Congress sought a fair reflection of income”. 
Decisions in point demonstrate the neces- 
sity of diminishing the possibility, at death, 
of large outstanding accounts receivable for 
services. These decisions should do much 
to enhance the movement for monthly bill- 
ing of clients for services rendered. 


The House Ways and Means Committee 
has tentatively approved, for the pending 
1942 Revenue Act, a provision that income 
accrued at date of death would be taxable 
to persons actually receiving it instead of 
being includible in decedent’s final return. 
It remains to be seen what happens to this 
proposal as the Revenue Act goes through 
the Congress. 


[Note.—The 1942 Revenue Act has since 
been adopted as recommended. CCH] 
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(Continued from page 6) 
Relief For Invested Capital Taxpayers 


Relief is also available to a taxpayer not entitled to 
use the income basis for excess profits credit, as in the 
case of a taxpayer first organized after December 31, 
1939. If invested capital is inadequate as a standard 
for determining excess profits in the case of such a 
taxpayer, a constructive average base period net in- 
come may be established under the relief provisions 
as a basis for the excess profits credit. Inadequacy of 
invested capital as a standard for determining excess 
profits may be based on one or more of the following 
factors: 

1. That the business of the taxpayer is of a class in 
which intangible assets not includible in invested capital 
make important contributions to income. 


2. That the business of the taxpayer is of a class in 
which capital is not an important income-producing 
factor. 


3. That the invested capital of the taxpayer is ab- 
normally low. 


Procedure For Securing Relief Under Section 722 


Except for deferment of payment in certain cases, 
as described below, relief based on abnormalities un- 
der Section 722 cannot be obtained on the return. The 
return must be filed without regard to such relief, and 
an application for relief filed not more than six months 
after the date prescribed by law for the filing of the 
return. In the case of taxable years beginning before 
January 1, 1942, the application may, as already noted 
above, be filed on or before April 21, 1943. This re- 
sults from the retroactive changes in the relief pro- 
visions by the 1942 Act. 


The taxpayer may also file application for relief un- 
der Section 722 within ninety days after a “preliminary 
notice” of deficiency. If the Commissioner has issued 
a deficiency notice without first issuing a preliminary 
notice, or within ninety days after issuing a preliminary 
notice, then the taxpayer may make its application for 
relief in its petition or amended petition to the Tax 
Court. Unless, however, an application for relief is 
filed within six months after the due date of the return 
(or on or before April 21, 1943, in the case of taxable 
years beginning before January 1, 1942) the relief 
allowed cannot exceed the deficiency in excess profits 
tax otherwise determined. Provision is made for waiv- 
ing the procedure of application for relief and establish- 
ment of the abnormality after it has been established 
for a prior taxable year. 
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The taxpayer may effect a reduction in the tax pay- 
able on filing the return if the adjusted excess profits 
net income, computed without reference to these relief 
provisions, is more than 50 per cent of its normal-tax 
net income, computed without the credit for income 
subject to the excess profits tax. Such a taxpayer may 
reduce the amount otherwise payable on the basis of 
the return filed by making claim for the relief on the 
return. The reduction in that case in the amount 
otherwise payable on the basis of the return is 33 per 
cent of the amount of the relief claimed. 

For example, suppose the taxpayer has adjusted 
excess profits net income, computed without reference 
to the relief provisions, of $200,000, and normal-tax 
net income, computed before deducting the credit for 
income subject to the excess profits tax, of $300,000. 
It claims on the return a reduction in tax under the 
relief provisions of $40,000. The tax payable on the 
return is computed as follows: 


Tax otherwise payable, 90% of 


$200,000 .... $180,000 
Less 33% of $40,000, relief claimed 13,200 
Tax payable on return $166,800 


Installment Basis Taxpayers 


Because of the restrictions on installment credit, 
taxpayers reporting on the installment basis may find 
concentrated in one high excess profits tax year in- 
creased collections on sales of prior years and stepped-up 
down payments on sales of the current year. To avoid 
such a result installment basis taxpayers who are 
eligible to, may elect in the return to change to the 
accrual basis for the purpose of the excess profits tax. 

To be eligible for election to change to the accrual 
basis the taxpayer must satisfy certain comparative 
conditions as between the current taxable year and 
the four taxable years preceding the first taxable year 
beginning after December 31, 1941. Thus if the tax- 
payer is on a calendar year basis, the comparison must 
be made between the current taxable year and the 
four years 1938, 1939, 1940 and 1941. If the average 
volume of credit extended to purchasers on the install- 
ment plan for those four years is more than 125 per cent 
of such volume of credit for the current taxable year, 
then the taxpayer is eligible in its return for the current 
taxable year to make the election. The same is true if 
the average of its outstanding installment accounts 
receivable at the close of each of those four years is 
more than 125 per cent of the installment accounts 
receivable at the close of the current taxable year. 


If the taxpayer was not in existence during those 
four years used as a basis of comparison, the years that 
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it was in existence are used. In any case it can use 
only those years for which it made its returns on the 
installment basis. 


Long-Term Contracts 


Relief similar to that allowed installment basis tax- 
payers is allowed those deriving income from contracts 
requiring more than 12 months to perform, known 
generally as “long-term contracts”. Such a taxpayer, 
if eligible to, may elect to report its income from long- 
term contracts, for the purpose of the excess profits 
tax, on the percentage-of-completion method. Of 
course, if the taxpayer is already using the percentage- 
of-completion method of accounting for income tax 
purposes no election would be required to use that 
method for excess profits tax purposes. 

The election described must be made by the tax- 
payer in its return for the taxable year, or in the case 
of a taxable year the return for which was filed prior 
to October 21, 1942, on or before April 21, 1943. 


Liquidation of Subsidiaries 


The 1942 Act introduced many other liberalizing 
provisions in connection with the excess profits tax. 
A corporation which acquired stock in a subsidiary at 
a cost of hard money, instead of merely an issue of 
its own stock or otherwise in a tax-free transaction, 
can liquidate the subsidiary and still retain for in- 
vested capital purposes the basis which it had for the 
stock in the subSidiary so acquired. With respect to 
any stock in a subsidiary acquired in a tax-free ex- 
change the law remains substantially as it was. More- 
over, where a corporation issues bonds in part in 
acquiring the assets of another corporation in a tax- 
free transaction, such bonds are treated as borrowed 
capital, includible therefore in invested capital at only 
50 per cent, whereas before they were treated as equity 
capital includible as such at 100 per cent. 


Repeal of “Highest Bracket Amount” Provisions 

The “highest bracket amount” provisions, having 
become unnecessary because of the change of the tax 
rate to a single flat rate instead of graduated rates, 
were repealed by the 1942 Act. They had, moreover, 
already served their purpose as far as 1940 and 1941 
were concerned in deterring corporate split-ups to 
avoid the higher brackets. Even as to those years the 
provisions were repealed. They have, asa result, just 
disappeared from the law. 


Base Period Income of Precedessors 

The provisions allowing the inclusion in base-period 
income of the income of a corporation, partnership, or 
single proprietorship which was a predecessor of the 
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taxpayer, or which the taxpayer took over in its stride, 
were thoroughly overhauled by the 1942 Act. Most 
of the changes were liberalizing in their effect. Actual 
or constructive existence of such “component corpora- 
tions” at the beginning of the taxpayer’s base period is 
no longer necessary. Nor is the taxpayer which was 
not actually in existence at the beginning of its base 
period denied the benefit of its own income for the 
period preceding the date when it took over the assets 
and business of a “component corporation”. Nor is 
the composite base-period income of the taxpayer, so 
determined, denied the application of the growing cor- 
poration method of computing the average base period 
net income. 

It can be seen that the high excess profits tax rate 
under the 1942 Act is balanced off in part by a real 
basis for determining the true excess profits. Indeed, 
the basis is complicated beyond anything in the pre- 
vious experience of the revenue laws. No less compli- 
cated, however, is business. At 90 per cent the law 
must be tailored to fit like a glove. Otherwise it would 
result in more disruption of business essential to de- 
fense, than revenue. Only under a full dictatorship 
under which the individual ceased to exist could the 
law be simpler. Its complications must be chalked up 
to the very freedom for which the war is being fought. 




























Accounting Lore 


An advertisement of Merchant Calculating 
Machine Company observes: 


“In 1586 Don Angelo Pietra contributed to business 
progress by describing the Trial Balance (Bilancio del 
libro), as used by Venetian merchants to assure accurate 
balancing of the books.” 

Alexander Mace writes from Porto. Alegre, 
Brazil, in the November issue of “Journal of Ac- 
countancy” to dispute this, and gives credit to 
Ludovico Flori, Jesuit author of Trattato del Modo 
di Tenere il Libro Doppio Domestico, published in 
Palermo, 1633. 

Readers, what do you know about Pietra and 
Flori? 

Accountants of old were found in the strangest 
places. One, camlet-cloaked, trailed Prince 
Bagration in the Russian campaign in Austria in 
1805, against Napoleon, because he wanted to be 
at battles “out of curiosity.” So says Tolstoy’s 
“War and Peace,’ book two, chapter 13. What 
would that character have been up to in this day 
and age? 
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Alcoholic Beverage Taxes 


(Continued from page 28) 
beverage consumption increased 67.7%. 
One important factor must be taken into 
consideration in viewing these figures, 
i. e., establishment of large defense areas 
brought increased population and _ in- 
creased income to the state. 

For the nation as a whole this Virginia 
study reported a decrease of .2% in con- 
sumption of distilled spirits in the fiscal year 
1941 as compared with 1940, an increase of 
9% in consumption of wines and a decrease 
of 1.1% in consumption of malt beverages. 
Virginia’s experience was also compared 
with that of five neighboring states. Consid- 
ering the total for the six states, gallonage 
sale of distilled spirits in this period de- 
creased 5% but wines and beer showed in- 
creases of 57.2% and 13.3% respectively. 

In Kentucky consumption of distilled 
spirits decreased 11.5% ; in West Virginia, 
9.9%; in North Carolina, 6.5%; in Ten- 
nessee, 3.8% ; Maryland was an exception 
in showing an increase (10.5%). The de- 
crease in consumption of malt beverages 
was not reported for surrounding states 
but the increase in consumption of wines 
was reported. In West Virginia con- 
sumption of wines increased 101.7%, malt 
beverages remained almost the same, a 
decrease of .03%. Increases in some other 
states were as follows: Kentucky, wines, 
83.5%; malt beverages, 15.4%; Tennes- 
see, wines, 28.1%, malt beverages, 17.1%; 
North Carolina, wines, 125.1%, malt bev- 
erages, 6.5%; Maryland, wines, 57.7%; 
malt beverages, 7%. 

One member of the Virginia committee 
published a minority report in which he 
advocated the repeal of the 10% tax on 
distilled liquors for the following reasons: 
(1) the federal tax increased the tax base 
unevenly ; (2) the decline in sale of spirits 
was due to high Virginia prices and con- 
sequent purchase of such beverages else- 
where either out of the state or from 
bootleggers; (3) citizens of the state re- 
sented the fact that prices established by 
the Alcohol Beverage Control System 
when the intention of the system was “to 
supply a demand at a reasonable price 
and not to wring from the consumer every 
possible dollar that he could be made to 
pay,” (4) the tax has tended to divert to 





Consumption of Alcoholic Beverages in Representative States 
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(in gallons per capita)* 


Table 5 
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Distilled Liquor 
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State 1935 1936 1937 1938 1939 1940 
Califofiia ....  .. 1.42 153 oo 1.42 1.62 
Colorado .. .96 1.02 1.05 .96 .96 .94 
Illinois ... Li3 1.50 1.64 1.41 1.56 1.64 
indiata ..... - 88 .94 .98 
Kentucky .92 87 82 80 
Massachusetts 1.01 1.32 1.47 1.39 1.50 1.66 
Michigan de .92 1.14 1.07 1.20 1.25 
Minnesota .. .86 1.09 1.16 1.15 1.21 1.29 
New York .. 76 .98 1.24 1.20 1.24 1.20 
Ohio ... .63 95 1.13 1.02 1.09 1.18 
Oregon ...... 80 1.05 1.02 1.01 1.06 
Pennsylvania 86 1.20 tal 1.16 1.16 1.24 
‘Teeas ... ia s 65 61 58 .64 
Washington 78 .99 1.08 1.08 1.05 1.04 
Wisconsin 89 1.19 1.28 1.06 £17 21 
Beer 
State 1935 1936 1937 193 1939 1940 
California 9.62 1.55 12.24 11.76 jy | 11.60 
Colorado 142 9.92 10.48 9.55 10.22 9.33 
Illinois . 16.44 19.29 19.41 18.28 18.64 17.76 
Indiana 8.73 10.60 10.71 9.57 9.87 10.12 
Kentucky ei 7.95 6.43 7.30 6.90 
Massachusetts. 35.59 39.43 43.06 41.11 43.20 42.32 
Michigan . 19.62 21.87 25.37 20.16 20.79 18.85 
Minnesota 16.64 19.54 19.96 19.20 18.71 16.75 
New York 16.63 17.47 19.09 19.49 18.34 19.09 
Ohio 12.48 14.70 14.90 15.32 14.83 
Oregon Bl 11 10 wi 10 
Pennsylvania 17.35 17.63 16.62 17.31 16.26 
BGZGS 5... Stes aa 70 76 74 74 
Washington 13.10 13.28 12.38 10.62 10.38 11.06 
Wisconsin . 19.40 22:22 23.12 21.44 21.59 20.89 
Wine 
State 1935 1937 1939 
California 2.80 3.21 2.92 
Colorado .... 77 1.03 .90 
Illinois .... .20 46 56 
Indiana 05 1 By 
Kentucky .06 .06 
Massachusetts . .27 41 56 
Michigan .09 27 .28 
Minnesota . 07 B 14 
New York ... 51 RK at 
Ohio .. 41 51 
Oregon .07 a 05 
Pennsylvania . 12 .20 .28 
Texas ... 36 .28 
Washington . 55 LZ 93 
Wisconsin . 25 36 45 








194] 
1.65 
101 
2.21 
1.05 

86 
1.43 
1.48 
1.41 
1.31 
1.07 
1.28 

67 
1.17 
1.31 


1941 


10.96 
10.20 
19.82 
11.27 
8.97 
47.25 
21.15 
14.85 
18.49 
16.43 
12 
18.17 
85 
12.57 
20.95 


1941 


2.87 
92 
95 
18 
.20 
S1 
39 
21 

1.05 
84 
04 
43 
46 

1.21 
63 


* Consumption data furnished by state officials; population data for calculating 
Inasmuch as this 


per capitas supplied by the United States Bureau of the Census. 


Bureau has not made estimates of population for 1941 and 1942, the 1940 population 
figures were used in calculating the per capitas for 1911. 
per capitas were computed by their respective state officials. 

10.0003. 


Colorado and Michigan 









Year 


1905 
1910 
1915 


1935 
194( 
1941 
1942 
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191 
191 


193 
194 
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10.96 
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19.82 
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1.15 
4.85 
8.49 
6.43 
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Table 6 


Federal Tax Paid Withdrawals and Revenue* 
1905-1940, 1941, 1942 


(All figures in thousands except per capita withdrawals and per capita revenue) 


c—Tax-paid withdrawals ——Y Internal 
Per Revenue Customs Per 
Year Domestic Imported Total Capita Taxes? Duty Total Capita 
Distilled spirits 
1905 117,328 2,650 119,978 $142 $135,959 $ 5636 $141,595 $1.68 
1910 128,399 4,173 132,572 1.44 148,029 8,980 157,009 1.71 
1915 123,860 2,909 137,994 1.25 142,312 7,627 149,939 1.51 
(1919-1934 prohibition period) 
1935 75,073 7,470 82,543 65 188,022 36,191 224,213 1.76 
1940..... 128,326 12,382 140,708 1.07 346,650 30,674 377,324 2.86 
1941... 130,552 11,227 141,779 1.07 483,980 27,647 511,627 3.85 
1942 144,210 ? 611,361 ** . 
Fermented malt liquors 
1905 1,533,949 5,001 1,538,150 18.27 50,361 1,318 51,679 61 
1910 . 1,841,857 7,301 1,849,158 20.03 60,572 2,027 62,599 .68 
1915 1,851,719 3,387. =: 1,855,106 18.68 79,329 963 80,292 79 
(1919-1934 prohibition period) 
1935 . 1,309,094 661 =1,309,755 10.29 215,562 457 216,019 1.70 
1940 .... 1,643,441 * 1,643,441 12.45 267,771 762 268,533 2.04 
1941 . 1,636,775 * 1,636,775 12.30 322,702 , 322,702 2.43 
1942 1,884,243 . 369,657 . 
Wine 
1905 29,369 6,426 35,795 42 5,040 5,040 .06 
1910 50,684 10,482 61,166 66 er 6,409 6,409 .08 
1915 27,256 6,004 33,260 ae 2,307 4,438 6,746 .07 
(1919-1934 prohibition period) 
1935... 35,680 2,729 38,409 30 7,342 4,752 12,094 10 
1940 82,990 4,545 87,535 .66 9,643 5,185 14,828 ll 
1941 90,393 2,201 92,594 .70 13,186 2,531 15,717 12 
1942 104,350 . 25,236 * : 
Table 7 
Production, Distilled Spirits, Wines, Fermented Malt Liquors’ 
Rectified Fermented 
Distilled Still Sparkling Spirits, Malt 
Alcohol’ Spirits Wines Wines Wines Liquors 
Year Ended (1000 (1000 (1000 (1000 (1000 (Barrels 
June 30 gals.) gals.) gals.) gals.) gals.) 31 gals.) 
peas 201,034 150,155 228,726 489 43,380 56,340 
1939 . 201,017 145,326 231,959 334 43,401 53,871 
ee 243,727 143,455 212,368 482 47,657 54,892 
ee oc 298,845 175,209 286,371 911 54,129 55,144 
OPP slewestc; . 158,029 313,701 1,223 67,623 63,649 





: ’ Data for 1905-1915 from 73d Congress, Interim 1st and 2d Sessions, Hearings before the Joint 
Committee on Taxes on Intoxicating Liquors, pp. 379, 381, 386; data for 1935-1942 supplied by 





a Revenue" 


Dr. Roy Blough, Tax Research Division of the U, S. Treasury Department. 


* Withdrawals of distilled spirits in proof gallons, fermented malt liquors and wine in wine 


gallons. 


* Excludes collections for credit to trust funds. 


* Not available. 


‘ Excludes receipts from floor stocks taxes. 


* Includes occupational taxes of dealers in wines and fermented malt liquors. 
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the state funds which other- 
wise would be distributed to 
the localities, and (5). profits 
on business from border areas 
would compensate for reve- 
nue lost by repeal of the tax. 

The strength of the minor- 
ity argument was evidenced by 
the action of the Virginia leg- 
islature in repealing the 10% 
tax in the spring of 1942. 


Trend in Drinking Habits— 

Tables 4 and 5 show the 
consumption of liquor in a 
few states located in various 
sections of the country for 
the period since 1935, though 
comparable data from sev- 
eral other representative 
states to which inquiries 
were sent were not supplied 
in time for inclusion in this 
article. As is to be expected, 
every state in the table shows 
much greater consumption 
of beer than of distilled bev- 
erages. In comparison, con- 
sumption of wine is very 
small in every state except 
New York. The increase in 
wine consumption is, how- 
ever, very notable in Illinois, 
Massachusetts, Michigan, 
Ohio, and Pennsylvania. For 
the country as a whole, fed- 
eral reports show an increase 
for 1942 over 1941 of 8% in 
consumption of distilled 
spirits, 15% in consumption 
of beer and 12% in consump- 
tion of wine. 

The fiscal year 1941 saw a 
drop in consumption of beer 
for the country as a whole 
but increases in the other 
two classes of alcoholic bev- 
erages, according to federal 
data. Several states reported 
a decrease in beer consump- 
tion in 1938 and certain ones 
in 1940, namely, Colorado, 
Illinois, Masachusetts, Michi- 
gan, Ohio, and Pennsylvania, 
and Washington. In 1941 this 
trend was reversed in these 
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states. In contrast to the other states shown in Table 4, 
Minnesota’s consumption of beer has decreased each 
year since 1938 but as in most other states consump- 
tion of wine and distilled liquor has steadily increased. 
The Distilled Spirits Institute reported a decrease 
in consumption of distilled liquor for the fiscal year 
1941 of about 54,000 gallons for the whole country. 
Decreases were noted especially in Louisiana and 
Virginia both of which increased their state taxes 
early in the year. This organization reported in- 
creased consumption especially in New York, Cali- 
fornia, Michigan, Texas, Missouri, Indiana, and the 
District of Columbia. New York increased its lead 
from 11.71% of total consumption to 12.74%. In 1940 
Illinois consumed 9.13% of the total; in 1941, 8.74%. 
Over half of the total amount of distilled liquor was 
consumed in the states of New York, Illinois, Pennsyl- 
vania, California, Ohio, Michigan, and Massachusetts.*? 


How to Adjust Fiscal and Social Considerations 
Ever since Civil War days, except for the prohibi- 
tion interlude, the Federal Government has considered 
the excises on alcoholic beverages a practical, if not 
a simple and easy, means of raising substantial rev- 
enue. Since 1934 the states have adopted much this 
same idea apparently. Perhaps too little thought has 
been given to the social consequences of liquor con- 
sumption and the effect of taxation thereon. Un- 
fortunately they are rather complicated and there 
does not seem to be any easy way to solve the prob- 
lems involved. Consequently the results of our tax- 
ation are not always the best that might be attained. 
As early as 1867 a well-known economist, David A. 
Wells, was asked to study federal finances. In his 
report he stated that a tax as high as $2 a gallon on 
whiskey “returned to the credit of corruption a sum 
approximating $80,000,000,” and in addition, “a fur- 
ther unknown but undoubted loss of revenue growing 
out of the circumstance that the influence of successful 
fraud in the matter of spirits seemed to infect and 
demoralize almost every other department of the in- 
ternal revenue.” Writing of this study some years 
later he quoted a report of the Committee on Retrench- 
ment of the House of Representatives of March, 1868, 
that “men rush into schemes (for defrauding the gov- 
ernment under the spirit tax of $2) with the same zeal 
that enthusiasts go to new gold fields.” #* He reported 
further that when the tax was reduced to 50 cents 
a gallon, as he recommended, the receipts of the gov- 
ernment were tripled, illicit distillation practically 
ceased, and “industry and the arts experienced a large 
measure of benefit from the reduction in cost . . .” 
Probably liquor law enforcement and the collection 
of federal taxes thereon are more effective now than 


~ @ Annual Report, 1941, Distilled Liquor Institute, p. 68. 
® David A. Wells, Practical Hconomics (1885), p. 207. 
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they were in 1868, but the financial rewards for suc. 
cessful evasion also appear much greater, even grant- 
ing the difference in the general price levels of the 
two periods. It has been shown above that the forms 
of alcoholic beverages most easily made and also most 
easily transported were taxed very heavily even be- 
fore increases were made by the Revenue Act of 1942. 
It appears that the heavy taxation of alcoholic bey- 
erages which the Federal Government has levied in 
recent years has caused a large decrease in the con- 
sumption of beer, a very great increase in the con- 
sumption of wine and only a small decline in the 
gallonage consumption of spirits. The per capita con- 
sumption of the latter, however, has declined more 
percentage-wise than the total gallonage. On the 
whole, however, the consumption of alcoholic liquors 
seems to have held up remarkably well (or the reverse, 
according to the point of view). We have noted ina 
previous study ** how the taxation of tobacco products 
in the United States has resulted in some substitution 
but has not reduced the total consumption of such 
products in the face of higher and higher levies, in 
fact, such consumption has even increased, and very 
substantially. We are reminded of Napoleon’s re- 
puted advice to his finance minister, “Put the taxes 
on the vices, they have the broadest shoulders.” 


(On the pages immediately following appears a chart summarizing 
salient factors discussed in the article) 


' . 5 weep nae 





Gladys C. Blakey 


“Cigarette and Tobacco Products Taxes’’, Taxes—The Tax 
Magazine, September, 1942. 
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Table 8 


49 


Disposition of Proceeds of State Excise and License fees on Alcoholic Liquors. 





eee EEE EEO eer ae 


State 


Excises Based on 
Gallonage and 
Alcoholic Content 


Licenses 


Net Profits From 
State Stores 


nr ence ree ee aaa 


Alabama 


Arizona 


Arkansas 


California 


Colorado 


Connecticut 


Delaware 


Florida 


Georgia 


4% luxury tax administration 


fund. 
96% public welfare fund. 


After cost of collection: 1st $25,000, 
crippled children service. 

Next $50,000, drugs, etc. 

Next $300,000, sanitary building 
fund. 


Remainder, %4 to Welfare Fund; 
rest dividend among several 
funds. 

Additional excises on spirituous 
liquors: 

(1) health and welfare, 


(2) Arkansas Medical 
Fund, 


(3) livestock shows. 


School 


Alcohol beverage control fund 
from which administration paid 
50% licenses to localities in 
proportion to fees collected. 
Balance to General Fund. 


Old Age Pension Fund after de- 
ducting expenses, State licens- 
ing authority not to exceed 


5%. 


To State. 


General Funds of the State. 


Not over 7% for administration. 
Rest to state fund for old age 
assistance and pensions. Ex- 
cess to county school fund. 


All revenue from whiskey to com- 
mon schools (constitutional 
provision); 2% of malt and 
wine excise and license for ad- 
ministration; remainder for free 

text books in common schools. 


Application fee of retailer, clubs, 
manufacturer and license fee of 
wholesaler, public service (raii- 
road car, boat, etc.) to State 
Stores Fund. Retail license to 
county in which located. 


County levies on hotels, clubs, 
restaurants in addition to State 
fee to county. 


State licenses—Y% to county in 
which collected, rest to liquor 
license administration fund. 


Liquor license: first $500,000 to 
General Fund. Second $500,000 
to old age pension or charity 
fund. Excess to common school 
fund. 

Beer: Common School Fund. 

Wine: Welfare Fund. 


Same as excises. 


Same as excises. 


Manufacturing and wholesale fees 
to county treasury where per- 
mittee located. Others to 
towns where permittee located. 
Railroad permit fees to town of 
New Haven. Boat permits to 
town of port where registered. 


Same as excises. 


Same as excises. 


50%—State General Fund. 
10%—old age pensions and pub- 
lic welfare fund. 


10%—to counties 
general fund. 


20% —profits each store to munic- 
ipality in which located. 


10%—to county welfare funds. 


equally for 
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Table 8—Continued 


Disposition of Proceeds of State Excise and License fees on Alcoholic Liquors. 





Excises Based on 
Gallonage and 


Net Profits From 
Alcoholic Content 


State Stores 






Licenses 








Idaho None. 








Same as state stores. All receipts into liquor fund, 
After administration expense 
and cash reserve $50,000, 25% 
to general fund, 25% to public 
school fund, 50% to counties 
according to population. If 
county has Junior College dis- 
trict, 50% to district. Balance, 
50% to county general fund, 
50% to cities and villages. 













Illinois To state. 


State licenses for manufacture to 
state. Local licenses to munic- 
ipality. 












Indiana General Fund. Manufacturer, wholesaler, indus- 


trial, boat and train permits to 
General Fund. Retailer and 
dealer permits, 3314% to school 
districts on basis of attendance, 
6624% to localities in which 
dealer located. — 








Liquor control fund. 










After expenses to state general 

fund to reduce general state 

levy against real estate. 

Kansas Inspection fee to general fund. 

Distiller, vintner, brewer to gen- 
eral fund. 


City and county license to locality. 














Kentucky 





General expenditure fund. Special 
tax on distilled spirits sold in 
Kentucky for enforcement of 
Distilled Spirits and Wine Fair 
Trade Act. 





Louisiana Same as licenses. 


Property relief fund, except 40% 
of $1 tax on liquor and sparkling 
wines used for homestead tax 
exemption. 








Local license to localities. 


Maine 








General state funds. 





General state funds. 





Maryland State relief fund: 


State. licenses for manufacturer 
and wholesaler to State. 


Retail licenses to localities. 










Massachusetts 






Same as for licenses except addi- 
tional tax on champagne and 


Michigan State Treasury. 










sparkling wines to general fund.: 













Expenses of administration, Alco- 
hol Beverage Control Commis- 
sion, and Department of Public 
Welfare with respect to old age 
assistance. Cities and towns 

reimbursed for old age assist- 

ance given by them. Excess to 
state general fund. 





85% retail license fees except for 
railroad, watercraft, or aircraft 
to localities; all others to state 
general fund. 


15% gross profit to special build- 
ing fund for state hospitals and 
institutions. 
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Table 8—Continued 


Disposition of Proceeds of State Excise and License fees on Alcoholic Liquors. 


Sl 


Neen cr ne RRR A A A ET LE A NE AE NER A RCO ES TE EE I ee 
mn aR ea mc ae a 


Excises Based on 
Gallonage and 


State Alcoholic Content 


Minnesota State general revenue fund. 


General expenditure fund. 


Mississippi State. 

Missouri None. 

Montana General fund. 

Nebraska State assistance after deduction 
of administrative expenses. 

Nevada Same ae licenses. 


New Hampshire 


New Jersey State. 


New Mexico 


New York 4 of all taxes imposed at rate of 


$1.50 a gallon on liquors and 4 
of all others to local boards and 
state board for administration; 
of remainder, $500,000 to New 
York City police pension fund; 
balance to localities where sale 
of alcoholic beverage is legal. 


Licenses 


State licenses, manufacturer and 
wholesaler, to state treasury. 
Local licenses to municipalities. 


State licenses to state Municipal 
to localities. 


To State Treasury to be credited 
to ordinary state revenue. 


Liquor retailer, railroad, fraternal 
organizations to state treasury ; 
50% for public school general 
fund, 50% for administration of 
Social Security laws. 


Brewer, beer retailer, club to beer 
act fund, of which 10% for ad- 
ministration, $5,000 for reserve 
fund. Of remainder, %4 to gen- 
eral fund, % to emergency re- 
lief fund. 


State licenses to schools. 
Local licenses to local school dis- 
trict. 


Occupation tax to general funds 
of licensing unit. 


Same as licenses 


Not over 5% for administration. 


Balance, 50% to state distributive 
school fund, 40% to university 
contingent fund, 10% to con- 
solidated bond interest and re- 
demption fund. 


Wholesale and manufacturing to 
general fund. 


Local licenses to locality but re- 
ports must be made to Depart- 
ment of A. B. C. 


State licenses to liquor control re- 
ceipt fund, not over 7% for 
administration; remainder to 
Social Security Fund; of this, 
$600,000 annually for old age 
assistance, excess for dependent 
children and needy blind in pro- 
portion designated by Board of 
Public Welfare. 


Local licenses to locality. 


State. 


Net Profits From 
State Stores 





After expense, balance to special 
fund for rehabilitation of treas- 
ury and retirement of debt. 
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Table 8—Continued 


Disposition of Proceeds of State Excise and License fees on Alcoholic Liquors. 


Excises Based on 
Gallonage and 
State Alcoholic Content Licenses 





State Stores 
Net Profits From 





















North Carolina 4 to pay expenses of control board 3% of state licenses for adminis- For county boards, not less than 
and enforcement of liquor laws. tration. 5%; not more than 10% for law 

Municipal and county licenses to enforcement; all salaries except 

local treasury. state boards’ must come out of 





proceeds of sales; retaining 
working capital net profits to 
general fund of county in which 
store is located. 











North Dakota 


tT 





“xpenses deducted by state treas- Local licenses to locality. 
ury. Remainder to counties in 
proportion to amount delivered 

to retailers, to be used to re- 

place real estate taxes. 


State license to general funds of 
State. 








Ohio State sealed container tax ear- Paid to state, distributed as fol- 
marked for public work relief. lows: to each municipality ag- 

gregate amount collected from 

permits therein; to each town- 

ship amount collected in terri- 
tory outside of municipality. 










Oklahoma 5% tax common fund; 95% to State. 
school district on per capita 
basis; local funds to localities. 














To cities and counties in propor- 
tion to population. 30% of 
every $1.50 tax on malt bever- 
ages, and 10% of tax on al- 
coholic beverages. Remainder 

to public assistance fund. 


State public assistance fund. Public assistance fund. 
















Pennsylvania State. State licenses to state welfare State for welfare purposes. 


purposcs. 
Local licenses to localities. 








Rhode Island 





To state treasury. Manufacturing, wholesale, and 
4 retained by state; %4 to locali- certain retail licenses to state 
ties in proportion to population Local city and town to localities 





South Carolina 





License on liquors 
60% to state special school 
account 
25% to county 
15% to municipality; outside 
municipality, 50% to county 
and 50% to state for schools 
License on beer and wine 
40% to state for special school 
account 
40% to county in which sold 
20% to municipality; outside 
municipality, 50% to county 
and 50% to state for schools. 




























South Dakota State general fund 10% gross _ License to distillers, wholesalers, 
sales tax on wholesalers to state solicitors, transportation com- 
general fund. panies, dining cars to state 


general fund. License to re- 
tailers, 50% to state, 50% to 
local unit. 
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Table 8—Continued 


Disposition of Proceeds of State Excise and License fees cn Alcoholic Liquors. 


SS 





Excises Based on 
Gallonage and 
State Alcoholic Content 


Licenses 





Net Profits From 
State Stores 





1%4Z to state general fund; % to 
counties, 3% of which is dis- 
tributed according to popula- 
tion, 1%, according to area for 
old age pension fund, excess to 
county. Not over 5% for ad- 
ministrative costs. 


Tennessee 


Texas 

Utah State genera] fund. 
Vermont State. 

Virginia 

Washington 


West Virginia State fund after deducting ad- 


ministrative costs not to exceed 


15%. 


Wisconsin On liquor: 

Ist $150,000 above cost of col- 
lection to state aid for schools. 
Balance distributed to locality 
for reduction of general prop- 
erty tax. 

On fermented malt beverage: 

Over 3.2% alcohol; to state. 


Wyoming State treasury. Not over 15% 
for administration by liquor 
commission. From wholesale 
profits and excises a minimum 
of $300,000 to Department of 

Public Welfare for distribution 

of Social Security aids to county. 


General funds of state. 


State old age assistance fund. 
Local fees to locality. 


Brewers’ license to liquor control 
fund; rest to locality in which 


place is located. 


State except first and second class 
retail go to town or city in 
which establishment is located. 


General fund. 


Liquor revolving fund. 


Wholesale—state general fund. 


Retail—localities. 


Retail licenses to locality. Whole- 


sale, railroad, etc. to state. 


After expenses and reserve fund, 


to state liquor control fund. 


Profits after expenses and crea- 


tion of reserve fund determined 
by governor; not exceeding 
$1,000,000 to general fund. 
When fund exceeds $1,675,000 
during fiscal year, 2%4 to local- 
ities according to population. 


After deducting $500,000 for ad- 


ministration, 35% to state gen- 
eral revenue fund; 15% to 
counties according to popula- 
tion of municipal areas. 52% 
to cities according to popula- 
tion. Dry areas do not share 
in distribution. 


Operating fund, not to exceed 


$250,000, reserve fund $350,000; 
balance to state general revenue 
fund. 




















































































The Negative Side of the Rum] Plan 
(Continued from page 12) 


Operation of Plan for 1944, etc. 


Net income for 1944.................. $4,000. $100,000. 
Tax debt for 1943 payable in 1944...... —0- 64,060. 
Tax payable in 1944 on 1944 income. Sac. —0- 
Weekly deductions ................... 10.23 1,232. 


Advantages of Pay-as-You-Earn Plan 


As previously stated the Pay-as-you-EARN plan I 
propose carries none of the stigma of the Ruml Plan. 
It relieves the mental anguish of 31,000,000 persons suf- 
fering from “taxitis” and gives them a new lease on 
life by the mere knowledge that they owe no back 
taxes and that from now on when the close of the year 
comes around they need not worry about raising 
money to meet taxes. As for the comparatively few 
other taxpayers, no complaints are anticipated as no 
harm has been done. 

Briefly summarized the advantages of this Pay-as- 
you-EARN plan are as follows: 


1. Overcomes all five objections to Ruml Plan. 


2. Not one single red penny is paid out to anyone 
by the U. S. Government now or ever. 


3. Operation is simple and workable. 


Can be conveniently put into operation at an 
early date. 


5. It is equitable to high or low income groups. 

6. It is a true Pay-as-you-EARN plan because it 
taps income as it flows into hands of taxpayers. 

7. Loss to U.S. Treasury negligible. 

8. Provides for one tax, one deduction, one form all 
for one year. 

9. Admits no imperfections and requires no relief 
provision. 


10. Is fair, desirable and acceptable. 


Conclusion 


For Congress to write a new tax bill during war 
time is not an easy assignment. I believe it has done 
a good job under extremely difficult circumstances. 
Congressional tax committees have had to sit and 
listen for hours on end, week after week, to tax ex- 
perts, corporation executives, economists, professors 
and plain citizens describing in great detail complaints, 
suggestions and tax plans and all this not without 
patience and understanding. 


The most conspicuous mistake of the new 1942 tax 
law is the omission of a genuine Pay-as-you-EARN plan. 
We all fervently hope that in the next tax bill, soon to 
be presented, Congress will give more thought to the 
collectibility of taxes, rather than to the search for 
new sources of revenue. 
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The New York City Sales, Personal Property 
and Compensating Use Taxes 
(Continued from page 25) 


PERSONAL PROPERTY TAX 


It has been pointed out that the city’s power to 
impose emergency taxes is subject to two important 
limitations, viz. : 

1. The constitutional limitation under which the 
city is without power to impose any tax which would 


constitute an undue burden on interstate commerce, 
and 


2. The enabling act limitation under which the city 
is denied authority to impose a tax on any transaction 
originating and/or consummated outside of the terri- 
torial limits of the City of New York. 

As a result of these limitations, therefore, tangible 
personal property which is the subject of a transaction 
on the receipts from which the imposition of a tax 
would constitute an undue burden on interstate or for- 
eign commerce or of a transaction originating and/or 
consummated outside the territorial limits of the City 
of New York, is not subject to the sales tax. 


The personal property tax was designed to over- 
come, as far as possible, the effect of these limitations. 
It avoids these limitations by imposing the tax upon 
the property itself or upon the use of such property 
rather than upon the receipt from the sale or, in other 
words, the transaction by which such property was 
acquired. 


In the case of Williamsburg Power Plant Corporation 
v. City of New York ?? which upheld the constitution- 
ality and validity of the personal property tax law the 
court said in part as follows: 


“The tax . . . is a tax on ‘use’ and not upon the ‘transaction’ 
and the levying of such a tax by the city is authorized and not 
prohibited by the enabling act.” 


The effect of the personal property tax, therefore, is 
to bring within the scope of the city’s taxing power, 
tangible personal property upon which the city is 
without power to impose a sales tax because of the 
limitations referred to. In addition, it served as a par- 
tial check on the tendency to make purchases outside 
the city for the purpose of avoiding the sales tax which 
would have to be paid if such purchases were made in 
the city and, incidentally, it protected to a certain 
extent local vendors from the loss of such trade. It 


operates in conjunction with the sales tax and as a 
complement to it. 


The law was in effect from January 1, 1935 to June 
30, 1940, when it was superseded by the compensating 
use tax law. However, purchasers who failed to file 
returns as they were due are still liable for the tax. 





12 225 App. Div. 214; aff'd 280 N. Y. 551. ° 
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Subject of the Tax 


The subject of the tax is the tangible personal prop- 
erty specified in the law owned and situated in the 
City of New York. The original law included the fol- 
lowing groups of articles subject to the tax: 

a. Furs and fur products. 

b. Radios, automatic sound and musical reproduc- 
tion devices, and all other musical instruments of 
of any kind whatsoever. 

Automobiles, motor trucks, buses, airplanes, 
motor boats or any other type of motor vehicle 
or any part or parts for the same. 

d. Building materials, including all products or ma- 
terials designed to be used or actually used for 
the affixation to or improvement of real property, 
including all materials accessory to such affixation 
or improvement such as pipes, conduits or any 
item or material used in any manner in building 
construction or in the improvement of real prop- 
erty within the City of New York. 

e. Machinery of every type and variety, including 
typewriters and all other business machinery and 
refrigerators and all other machinery or mechan- 
ical equipment for domestic use. 

f. Furniture and interior furnishings of every type 
and variety, including all objects used for the 
furnishing or decoration of the interior of home, 
office or commercial buildings. 

g. Jewelry, silverware, precious metals and precious 
stones. 

Effective May 11, 1935 the law was amended by 
adding the following groups: 

h. Glass and glass products. 

i. Paper and paper products. 

j. Food products not for human consumption. 

k. Oil, gas, gasoline and other combustibles. 

1. Wires and cables whether or not for construc- 
tion purposes or the improvement of realty and 
other electrical supplies and equipment. 

m. Optical supplies of any nature or description. 


Q 


Measure of the Tax 


The measure of the tax is the value of the specified 
articles of personal property subject to the tax, and 
the law provides that such articles shall be evaluated 
for taxing purposes at the actual purchase price, and 
if such price is not available such valuation shall be 
made in such manner as the comptroller shall direct. 


Liability of Vendor and Purchaser 


The vendor of the personal property subject to the 
tax had no obligations under the law to collect the tax 
or file returns. The tax was imposed upon the owner 
who was required to file returns and pay the tax 
directly to the city. 
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Just Out: 
MONTGOMERY'S new 


ederal Taxes on 
Corporations 1949-43 


roe those responsible for corporate returns, here is 
the source that brings all the changes of the new fed- 
eral tax law into final focus. Here is the place to be sure 
of getting trustworthy interpretation and specific advice 
as to what to do to arrive at proper minimum tax. 


WHAT is taxed, WHEN, and HOW 


This newest issue of Montgomery’s famous tax 
manuals is a 2-book unit worked out in the same 
division as your problems with corporate taxes: 


Gross Income and Deductions—taxable and ex- 
empt income; allowable deductions; determination 
of net income; and 


Tax Determination and Returns—computations 
for income, excess profits and other taxes; credits 
against the tax; collection and payment. 


The net result of the law, the rulings and decisions in 
effect, is translated for you into definite counsel rooted 
in the experience of an organization of professional 
accountants and lawyers 
who in years ef practice 
have prepared hun- 
dreds of corpo- 
ration returns. 


21st Issue 
of the 
MONTGOM- 


Give complete 
over-all picture of 
tax problems—all 
in hand at once— 
to go ahead with 
your returns. 
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COMPENSATING USE TAX 


It has been explained that the personal property tax 
was designed for the purpose of bringing within the 
scope of the city’s taxing power tangible personal prop- 
erty which escaped the sales tax because of the enabling 
act limitation and that the effect of this limitation was 
to prohibit the imposition of a tax on the transaction 
by which certain personal property was acquired while 
permitting the imposition of a tax upon the use in the 
City of New York of the property itself. 

The principal weakness in the personal property tax 
law was the difficulty in enforcing it. The payment of 
the tax being solely the obligation of the purchaser or 
owner, it was necessary, in most cases, to search out 
the owners of tangible personal property subject to the 
tax and, obviously, such information usually is difficult, 
if not impossible, to obtain. 

The problem was aggravated by the decision in the 
National Cash Register Co. case referred to previously 
in this article. The net effect of that decision was to 
relieve the vendor from the responsibility of collecting 
a sales tax on certain sales in interstate commerce and 
place upon the city the burden of collecting a personal 
property tax on the tangible property which was the 
subject of such sales directly from each of the in- 
dividual purchasers or owners. Although this decision, 
and other decisions leading from it, were subsequently 
nullified by the United States Supreme Court in the 
Berwind White Coal Mining Co. case, also referred to 
previously, it was responsible in a large measure for 
creating the need for a compensating use tax in a form 
which would permit the collection of the tax by the 
vendor for and on account of the City of New York, 
thereby relieving the city of the necessity of going 
directly to each of the individual purchasers or owners 
for the tax. 

The first compensating use tax law was enacted in 
1940. This law, designated as Local Law #82 of 1940, 
Title M, Chapter 41 of the Administrative Code of the 
City of New York, took the place of the personal prop- 
erty tax law which expired simultaneously. 

Constitutional authority for the compensating use 
tax is found in the decision by the United States Su- 
preme Court in the case of Henneford v. Silas 
Mason Co.*** 

In the case of Williamsburg Power Plant Corp. v. City 
of New York * the State Court of Appeals upheld the 
validity of personal property tax on the ground that 
it was a use tax and the levying of such a tax is author- 
ized and not prohibited by the enabling act. 





13a 300 U. S. 577. 
3255 App. Div. 214; aff’d 280 N. Y. 551. 
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Subject of the Tax 


The subject of the tax is the use of all tangible per- 
sonal property other than property acquired as a re- 
sult of sales which are subject to the sales tax and 
property which is specifically exempt. It has been 
explained that the only class of tangible personal prop- 
erty acquired for use in the City of New York the sales 
of which are not subject to the sales tax is tangible 
personal property acquired as a result of sales orig- 
inating and/or consummated outside of the territorial 
limits of the City of New York. Accordingly, the only 
tangible personal property subject to the compensat- 
ing use tax is tangible personal property acquired as 
a result of such sales. 

The law defines the term “use” as follows: 


“The exercise of any right or power over tangible personal 
property by the purchaser thereof and includes but is not 
limited to the receipt, storage, any installation, any affixation 


to real or personal property, or any consumption of such 
property.” 


Measure of the Tax 


The measure of the compensating use tax is the con- 
sideration given or contracted to be given for the prop- 
erty or its use plus the cost of transportation except 
where such cost is stated or charged separately. 

The present rate of tax is 1%. 


Liability of Vendor and Purchaser 


In some cases the vendor is required to charge and 
collect the tax from the purchaser for and on account 
of the City of New York while in others the purchaser 
is required to pay the tax directly to the treasurer. 


Section M41-18-0 of the Code provides in part as 
follows: 


“Every vendor maintaining a place of business in the city 
and making sales of tangible personal property the use of 
which is taxable under this article, and every other vendor 
who, upon application to the comptroller, has been expressly 
authorized to collect the tax, shall at the time of making such 
sales, or if the use is not then taxable hereunder, at the time 
such use becomes taxable hereunder, collect the tax from 
the purchaser . . . where the vendor has not collected a tax 
imposed by this article, such tax shall be payable by the pur- 
chaser directly to the treasurer and it shall be the duty of the 
purchaser to file a return thereof and pay the tax imposed 
thereon as provided in Section M41-21-0 and M41-22-0 of this 


title.” 

It has been explained that the compensating use tax, 
for all practical purposes, applies only to the use in 
the City of New York of property acquired as a result 
of transactions originating and/or consummated out- 
side the territorial limits of the City of New York. 


Such transactions may be divided into two classes, 
viz. : 
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1. Transactions originating outside the city and 
consummated by delivery of the property to the 
user in the city. 

2. Transactions originating in the city or outside 
the city and consummated by delivery of the 
property outside the city toa New York City user. 

In transactions of the first class vendors maintaining 
a place of business in the city are required to charge 
and collect the tax for and on account of the City of 
New York. Vendors not maintaining a place of busi- 
ness in the city but who, upon application to the comp- 
troller, have been expressly authorized to collect the 
tax are also required to charge and collect the tax for 
and on account of the City of New York. 

Ordinarily, vendors in transactions of the second 
class could not be expected to know whether the tangi- 
ble personal property would be used in the City of 
New York and, therefore, it would seem that such 
vendors would not be required to charge and collect 
the tax on the use of such property. 

In both classes of transactions, where the vendor has 
not collected the tax from the purchaser, such pur- 
chaser is required to file a return and pay the tax 
directly to the treasurer. 


SUMMARY 


The following is a brief summary of the principal 
distinguishing features of the three forms of taxes dis- 
cussed in this article. 


Subject of the Tax 


Sales Tax: Sales in the city of tangible per- 
sonal property and certain specified services. 


Personal Property Tax: Specified articles of 
tangible personal property owned and situated in 
the City of New York upon which a sales tax has 
not been paid. All other personal property exempt. 


Compensating Use Tax: All tangible personal 
property used in the city except tangible personal 
property the sale of which was subject to the sales 
tax and tangible personal property which is spe- 
cifically exempt. 


Measure of the Tax 


Sales Tax: The “Receipt.” 

Personal Property Tax: The “value” of the 
articles of tangible personal property subject to 
the tax. 


Compensating Use Tax: The “consideration” 
given or contracted to be given for the tangible 
personal property or its use. 
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Liability of Vendor and Purchaser 


Sales Tax: Vendors having a place of busi- 
ness in the city are required to register and charge, 
collect and pay over the tax to the city. Purchas- 
ers who, for any reason, have failed to pay the tax 
to the vendor must report and pay such tax 
directly to the city. 


Personal Property Tax: Vendor had no obli- 
gation to collect the tax or file returns. Purchaser 
or owner filed returns and paid the tax directly to 
the city. 


Compensating Use Tax: Vendors having a 
place of business in the city are required to regis- 
ter and charge, collect and pay over the tax to the city. 
(Ordinarily, vendors registered for the sales tax 
are not required to re-register for the compensat- 
ing use tax.) Vendors not having a place of busi- 
ness in the city may elect to register and receive 
authority to charge and collect the tax for and on 
account of the city. 
Where purchaser or owner has failed to pay 
the tax to the vendor such purchaser is required 
to report and pay the tax directly to the city. 
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In one handy volume, for convenient desk and 
“brief case” use, the full official texts of the 
more important provisions of the Internal Revenue 
Code, as amended to date. Sections reproduced 
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quick-finding topical index. Cloth bound. About 
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The Pay as You Owe Income 
Tax Collection Plan 
(Continued from page 9) 


(2) Special Deduction of $300: The use of a figure 


representing an average or typical total deduc- 
tion in lieu of deductions under Section 23 is 
necessary in order to base the tax on net income. 
The $300 figure is suggested as typical. In this 
bottom bracket the average taxpayer would own 
a home on which the property tax would be 
about $100, and on which there would be a $2,000 
mortgage at 5% interest for another $100. Other 
deductible taxes, contributions and losses would 
amount to about $50, leaving $50 as a margin of 
safety. The $4,800 limitation is arrived at by 
adding together the lowest personal exemption, 
that of $500 for single persons, the $300 special 
deduction, and the $4,000 proposed bottom 
bracket carrying a single combined rate of tax. 
There may be objection to the $300 special de- 
duction to all taxpayers on the ground that the 
person not owning his home would have no de- 
duction for property tax and interest on mort- 
gage. But sucha person not only does pay such 
expenses, indirectly, but he also pays a profit to 
the landlord, in addition. With the increased 
tax rates, the present arrangement whereby the 
owner may deduct such payments (which are in 
fact personal and living expenses) and the renter 
may not, is an inequity which could be corrected 
by this special allowance without any need for 
changing the Code. 


A Single Bracket and Combined Rate: Under the 
House Tax Bill there are two surtax brackets 
of $2,000, the surtax rate in the lower one being 
13% and in the higher 16%, a difference of 3% 
on $2,000, or $60. At the suggested combined 
rate of 22%, the special deduction of $300 
amounts in tax to $66. It is obvious that in the 
typical case the person earning $2,400 annually 
will actually spend less of the $300 special de- 
duction than the person earning $4,800, so that 
there results an automatic tax rate benefit in 
favor of the person with the smaller income, thus 
overcoming to a large extent the objection to 
combining the two bottom brackets into one 
bracket. Two brackets could be used, however, 
but with some difficulty to the employer which 
it is desirable to avoid. 


Deduction by Employer: No tax is deducted 
until after the total compensation reaches the 
point where 90% of such total equals the sum of 
the special deduction of $300, the personal ex- 
emption and the credit for dependents. There- 
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after, tax at the combined rate is deducted on 
90% of the next $4,000. In this way the differ- 
ence of ten percent representing earned income 
credit is allowed for in the computation. For 
instance, assume: 


Personal exemption ........ $1,200 
Credit for dependents...... 1,200 
Special deduction .......... 300 

ME, pat G ots dare oe $2,700 


At 90%, the taxpayer would earn $3,000 before 
any tax is deducted. He could then earn $2,500, 
making his total earnings $5,500 (being married) 
before he would be required to file a return. 
From each dollar of this total of $2,500, the em- 
ployer would deduct 22% of 90¢, or 20 cents. 
If he earned the full amount, the total deduction 
would be $495, or 22% of $2,250. For the person 
whose compensation was received from a gov- 
ernment agency or other employer exempt from 


the withholding provision, the tax computation 
would be as follows: 





Salary (total gross income)... . $5,500 
Less: Special deduction....... 300 
ET eee 5,200 
Less: Personal Exemption.... $1,200 

Credits for Dependents... 1,200 2,400 
I nd oe tk el 2,800 
Less: Earned Income Credit. .. 550 
Taxable Net Income.......... 2,250 
ie ff), 495 


It will be noted that the earned income credit is 
applied to total compensation without regard to 
the net income. It could be deducted from net 
income just as readily. If that is done, the 
method shown for arriving at the starting point 
for the withholding would be changed to conform. 
It will be also noted that the same tax is pay- 
able by all employees, regardless of whether it 
is deducted at the source. 


) Returns by Employes: Where the tax is not de- 


ducted—and the responsibility for ascertaining 
this should be placed on the employe—and 
where the compensation exceeds the amounts 
stated, returns are required. Information re- 
turns now required to be filed by the employer 
could be dispensed with except in these circum- 
stances. Where the income from other sources 
is less than a nominal figure—say $25—the re- 
quirement that a return be filed might be omitted, 
since the cost of handling it would exceed the 
tax due on such a small amount of income. 
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Deductions in Excess of $300: Where net in- 
come from all sources is $4,800 or less, deduc- 
tions under Section 23 would be the fixed sum 
of $300. This places all individual taxpayers on 
an equal footing, except as to the credit allow- 
able for earned income, and this follows the law 
now in effect. If the net income exceeds $4,800, 
the taxpayer would be allowed additional deduc- 
tions under Section 23 to the extent of the 
income in excess of the $4,800 figure. The Pay 
As You Owe plan puts all taxpayers in the same 
position on the first $4,000 of taxable income, 
and suggests no changes in the Code or method 
of collection above that figure. 


7) Unpaid Tax to Be Deducted: This plan contem- 


plates that deduction at the source of salaries 
and wages shall be complete within the limits 
described, and that the employer shall, within 
those limits, take the responsibility for such de- 
ductions. To this end, it is necessary that when 
a new employe is added, if his tax for the pre- 
ceding year has not been deducted—if required 
by law to be deducted—the new employer shall 
deduct it from current payments of compensa- 
tion. In addition, the new employer must find 
out the amount of compensation already received 
during the year from previous employers, so that 
he can establish the starting point for deducting 
the tax on the salary or wages which he will 
pay. All such information can readily be ar- 
ranged for in connection with records already 
kept for purposes of social security taxes. 

The Optional Return: This return can be elimi- 
nated as unnecessary under the Pay As You 
Owe plan. 

Personal Exemption and Dependents: It is neces- 
sary that the employer have the personal ex- 
emption and credit for dependents definitely 
established as of January Ist of each year, in 
order that he may have a starting point, in ad- 
vance, for the deduction of the tax. He cannot 
be expected to change this starting point with 
every change in marital status or number of 
dependents during the year. If the number of 
dependents increases during the year, the tax- 
payer may file a return which would serve as 
the basis of adjustment of the tax. Where the 
number of dependents decreases, or there is a 
loss of husband or wife, such changes are usually 
accompanied by extraordinary expenditures far 
greater than any income tax benefit, and they 
could be disregarded in view of the now higher 
income tax rates. The procedure would be a 
simple one for establishing the exemption and 
credit. The employe would file a statement in 
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duplicate with the employer showing whether 
married, whether head of a family, names and 
ages of dependents, etc. The original would be 
sent to the Collector for use in verifying claims 
to head-of-family status, and for similar pur- 
poses. The copy would be retained by the em- 
ployer, who would have no responsibility, how- 
ever, for the accuracy of the statements made. 

(10) Capital Losses: If allowance of capital losses is 
to be made against net incomes of $4,000 or less, 
a return would be required as the basis of the 
allowance. 


Summary 

In considering the merits of this plan, certain com- 
parisons are in order. If 43,000,000 returns will be 
required under the present method of collection, and 
10,000,000 would be required under the proposed 
method, then its adoption would eliminate 33,000,000 
returns, including a few million which have been re- 
quired in prior years. 

The principal question then, relates to the advantages 
of eliminating 33,000,000 returns when viewed from 
the standpoint of net tax revenue and of effect on the 
war effort. 

Inquiry among employers of both factory workers 
and office help, develops the opinion that to make the 
deductions called for by this plan would require about 
one additional payroll clerk per 1,000 employes; that 
the salary of such a clerk would be about $1,500 per 
year; and that little or no additional mechanical 
equipment would be required. If 33,000,000 employes 
are to be covered, then 33,000 payroll clerks would be 
added at a cost of about $50,000,000 annually, of which 
the Government would pay about half, or $25,000,000, 
since this expense would be deductible from the tax- 
able income of the employer. These clerks would be 
located throughout the country where the employers 
are located, and would cause no further housing 
problem. 

For comparison, how many Treasury employes would 
be needed to handle 33,000,000 tax returns, at what 
annual cost, and how many would be stationed in 
Washington, where there is a housing problem? For 
purposes of discussion, let us assume that with the 
relatively higher pay and shorter hours, the cost 
would be $100,000,000 annually, and that a consider- 
able number of the new employes would be stationed 
in Washington. 

The difference of $75,000,000 a year is not much 
during a war, but would it end with the war? 

More important by far is the question of manpower, 
loss of production time, use of mechanical equipment 
and other interference with the war effort, if 33,000,000 
or any comparable number of employes are required 
to file returns when that course is avoidable. 
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In normal times a man unfamiliar with the income 
tax will spend about one-half day in a collector’s office, 
a bank, or elsewhere, standing in line to get help with 
his return and completing it when his turn comes. If 
20,000,000 such persons do so, that means 10,000,000 
days away from the war job. 

If a large amount of mechanical equipment would 
be required under the present method of collection, 
that method should be the last to consider during the 
war emergency. If more employes would be required 
by the Treasury under the present method than would 
be required by employers under the proposed plan, 
then the proposed plan is more desirable in view of 
the need for service men and women, war workers, 
farm help, and others vital to the war effort. 

If the proposed plan will produce more tax, gross 
and net than the old method—and it surely will, even 
at the same tax rates—then the proposed plan has 
that additional advantage. 

4ut it seems to the writer that a plan of partial de- 
duction at the source, such as the 5% Victory tax, has 
very little to recommend it. It has all of the disad- 
vantages of the present system, and none of the ad- 
vantages of the plan here suggested. It is a job only 
partially done and at a tremendous cost of adminis- 
tration. With very little more effort the employer 
could deduct the entire amount of tax due from 80% 
or more of the individual taxpayers of the country. 
He is organized for making such deductions, and fail- 
ure to take advantage of that fact would be a costly 
oversight at this time. 

And how would the employe feel about all this? 
The writer believes he would welcome such a pro- 
cedure. He has become accustomed to deductions 
from his pay, and would prefer to know at the end of 
the year that the tax on his salary or wages has been 
paid in full and he will not be required to make a re- 
turn and pay a tax of uncertain amount during the 
following year. 

A change in the Code which might be desirable to 
remove an apparent but not actual advantage to the 
larger taxpayer, would provide that all individual tax- 
payers required to file returns make payment in full 
by the following June ‘5th, rather than in quarterly 
installments extending to December 15th. This would 
have the further benefit of equalizing the Treasury’s 
receipt of tax revenues throughout the year, since the 
tax deducted by the employer would be paid monthly 
during the latter part of the year preceding. 

Emergency conditions create demands for depart- 
ure from old methods which are inadequate or too 
costly. Current problems are more vital than the de- 
sirability for mathematical accuracy applied to old 
theories, such as, for instance, that if A has deductions 
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totalling $325, and B has deductions totalling $275, A 
should be allowed $325 and B only $275, otherwise 
there has been a grave mistake and numerous em- 
ployes and officials must process miles of red tape in 
order to rectify the error. 

In conclusion, it can be stated that an experienced 
examining officer could verify the tax deductions from 
a payroll of 5,000 persons in the length of time neces- 


sary to trace a delinquent taxpaver and trv to collect 
from him, 





New 1943 
Excess Profits Tax WORK SHEETS 


Promptly after release of revised Forms 1120 and 
1121 (anticipated early in 1943), CCH will issue a 
new 1943 edition of this handy CCH manual, con- 
forming to Regulations 109 as amended. In all, 
64 helpful pages of work sheets, explanations, 
forms, schedules, etc., keyed straight to the Forms. 
Lawyers and accountants will want a separate set 
for each return they prepare. 


There are detailed, plain-English instructions 
for the Excess Profits Form 1121. Included also 
is a time-saving “capital! change” table. (CCH 
Current Law Handybook subscribers receive auto- 
matically and should only order for extra copies.) 


814 x 1l inch pages, heavy paper covers. $1. 





Filled-In Tax Return Forms 


Here’s a welcome help—a new 1943 CCH manual 
of specimen filled-in federal tax return forms. 
About 104 informative pages of helpful explana- 
tions and large scale reproductions of actual tax 
return forms, worked out with representative facts 
and figures for representative taxpayers—and keyed 
to the form itself are detailed instructions of each 
step to be followed in adjusting personal and busi- 
ness figures to the official returns. 


Included are Corporation Income and Declared 
Value Excess Profits Form 1120—Corporation Ex- 
cess Profits Form 1121—Individual Income Tax 
Form 1040—Optional Individual Income Tax 
Form 1040A—Fiduciary Income Tax Form 1041 
and Partnership Return of Income Form 1065. 
Ready promptly following release of the official 
forms. (CCH Federal Tax Service and CCH Cur- 
rent Law Handybook subscribers and buyers of 
1943 CCH Federal Tax Course receive automat- 
ically and should only order for extra copies.) 


$1. 


8'%4 x 1l inch pages, heavy paper covers. 
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EBRUARY 1943 


FUN. MON. TUE. WED. THU, FAL. SAI 


ALABAMA 


February 1—— 
Automobile dealers’ reports due. 
Corporation permit application due. 
Public utility inspection fees due. 


February—First Monday—— 
Last day to make corporation property tax 
return. 
February 10—— 
Automobile dealers’ reports due. 
Oil and gas conservation tax due. 
Reports of wholesalers, distributors and re- 
tailers of alcoholic beverages due. 
Tobacco wholesalers and jobbers report 
due. 
Tobacco use tax reports and payment due. 


february 15—— 


Carriers’, warehouses’ and transporters’ 
gasoline tax reports due. 
Carriers’, warehouses’ and transporters’ 


lubricating oils tax reports due. 
Motor carriers’ mileage tax reports and 
payment due. 


February 20—— 

Automobile dealers’ reports due. 

Coal and iron ore mining tax reports and 
payment due. 

Gasoline tax and reports due. 

Lubricating oils tax reports and payment 
due. 

Motor fuel tax reports and payment due. 

Sales tax reports and payment due. 


ARIZONA 

February 5—— 

Alcoholic beverage licensees’ reports due. 
February 15—— 

Gasoline tax reports and payment due. 

Gross income reports and payment due. 

Motor carriers’ reports and taxes due. 
February 25—— 

Motor fuel carriers’ reports due. 


ARKANSAS 


February 10—— 
Alcoholic beverage reports and tax due. 
Motor fuel carriers’ reports due. 
Natural resources severance taxes and re- 
ports due. 
Statements of purchases of natural 
sources due. 
February 20—— 
Gross receipts tax and reports due, 
Motor fuel tax and reports due. 
Use fuel tax and reports due. 


re 


CALIFORNIA 
February 1—— 
Gasoline tax due. 


February—Ten Days after First Monday—— 
Oil and gas production tax reports due. 


February 15—— 
Distilled spirits tax and reports due. 
Gasoline tax reports due. 

Personal income tax information returns 
and remittances of amounts withheld 
due. 

Use fuel taxes and reports due. 

February 20—— 

Beer and wine reports and taxes due. 

Motor carriers’ gross receipts tax due. 


COLORADO 

February 5—— 

Motor carriers’ tax due. 
February 10—— 

Motor carriers’ reports due. 
February 14— 

Sales tax reports and payment due. 

Use tax reports and payment due. 
February 15—— 

Coal mine owners’ reports due. 

Coal tonnage tax reports due. 

Income tax information returns due. 

Service tax reports and payment due. 
February 25—— 

Gasoline tax reports and payment due. 
February 28—— 

Property tax (first installment) due. 


CONNECTICUT 


February 1 

Gasoline tax due. 

February 10—— 

Cigarette distributors’ monthly inventory 

reports due. 
February 15—— 

Gasoline tax reports due. 

Reports and fees due from foreign corpo- 
rations organized between January 1 and 
June 30. 

February 20—— 

Alcoholic beverage tax reports and pay- 

ment due. 
February 28—— 
Motor vehicle registration fees due. 


DELAWARE 
February 15—— 
Filling stations’ gasoline tax reports due. 
Manufacturers and importers of alcoholic 
beverages—reports due. 
February 28—— 
Carriers’ gasoline tax reports due. 
Distributors’ gasoline tax reports and pay- 
ment due. 


DISTRICT OF COLUMBIA 
February 1 


Street railway reports due. 
February 10—— 








Licensed manufacturers, retailers and 
wholesalers of alcoholic beverages—re- 
ports due. 


Licensed manufacturers and wholesalers of 
beer—reports due. 
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February 15——- 
Beer tax due. 
February 25—— 
Gasoline tax reports and payment due. 


FLORIDA 
February 10—— 
Manufacturers’ and dealers’ alcoholic bev 
erage reports due. 
Inventory tax and 
stores due. 
February 15—— 
Carriers’ gasoline reports due. 
Gasoline tax reports and payment due. 
Motor vehicle fuel use tax and reports due. 
Transporters’ and carriers’ alcoholic bev- 
erage reports due. 
February 28—— 
Last day to file annual renewal statements 
and certificates of investments by insur- 
ance companies. 


GEORGIA 


report for seasonal 


February 1—— 

Motor vehicle registration fees due. 
February 10—— 

Tobacco wholesale dealers’ reports due. 
February 15—— 

Malt beverage tax reports and payment 

due. 

February 20—— 

Gasoline tax reports and payment due. 


IDAHO 
February 10—— 
Beer dealers’ reports due. 
February 15—— 
—— power company reports and taxes 
ue, 
Gasoline tax reports and payment due. 


ILLINOIS 
February 10—— 
Motor carriers’ mileage tax due. 
February 15—— 
Cigarette tax returns due. 
Last day to make alcoholic beverage re- 
ports. 
Public utility tax and reports due. 
Sales tax reports and payment due. 
Warehousemen’s reports on alcoholic bev- 
erages due. 
February 20—— 
Gasoline tax reports and payment due. 
Oil producers’ or managers’ reports due. 
February 28—— 
Last day to file franchise tax statements. 
Transporter’s gasoline tax reports due. 


INDIANA 
February 15—— 
Bank share tax reports due. 
Banks and trust companies’ intangibles tax 
reports due. 
Carriers’ gasoline tax reports due. 
















































































































































































































































































































































































































































































February 20—— 
Bank share tax due. 
Banks’ and trust companies’ 
tax due. 
Building and loan associations’ intangibles 
tax reports and payment due. 
February 25—— 
Gasoline tax reports and payment due. 
February 28 
Motor vehicle registration fees due. 


intangibles 





IOWA 
February 1—— 
Coal mine reports due. 

Freight line and equipment company taxes 
due. 
February 10 

Carriers’ gasoline tax reports due. 
Class A permittees’ beer tax reports and 
payment due. 
February 20—— 
Gasoline tax reports and payment due. 





KANSAS 
February 1—— 
Motor vehicle registration fees due. 
February 10—— 
Malt beverage reports and taxes due. 
February 15 
Carriers’ gasoline tax reports due. 
Compensating tax reports and payment 
due. 
Motor carriers’ gross ton mileage tax re- 
ports and payment due. 
February 20—— 
Sales tax reports and payment due. 
Special fuel use tax reports and payments 
due. 
February 25—— 
Gasoline tax reports and payment due. 





KENTUCKY 
February 1—— 
Income tax information returns of non- 
taxable distributions due. 
February 10—— 
Amusement and entertainment tax and re- 
ports due. 
Cigarette tax reports due. 
tefiners’ and importers’ gasoline tax re- 
ports due. 
February 15—— 
Aircraft fuel and in interstate commerce— 
last day to file claim for refund. 
Alcoholic beverage reports due. 
Motor vehicle fuel (other than gasoline) 
reports and payment due. 
Passenger carriers’ mileage tax due. 
Public utility gross receipts tax reports 
and payment due. 
February 20—— 

Oil production tax reports and payment 
due. 
February 28 
Dealers’ and transporters’ gasoline tax re- 

ports and payment due. 





LOUISIANA 
February 1—— 
Chain store tax reports due. 
Domestic corporation reports due. 
Public utility license and pipe line trans- 
portation tax due. 
Wholesalers’ tobacco reports due. 
February 5—— | 
Motor vehicle registration fees due. 
February 10—— ‘ 
Importers’ gasoline tax reports and pay- 
ment due. 
Importers’ kerosene tax reports due. 
Importers’ lubricating oils reports due. 
Light wine and beer importers’ reports 
due. 
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February 15—— 
Carriers’ gasoline tax reports due. 
Carriers’ kerosene tax reports due. 
Carriers’ light wine and beer reports due. 
Carriers’ lubricating oils reports due. 
Intoxicating liquor manufacturers’ 

dealers’ reports due. 
Wholesalers’ and retailers’ tobacco tax re- 
ports due, 

February 20—— 

Dealers’ gasoline tax reports and payment 
due. 

Dealers’ kerosene tax reports and payment 
due. 

Fuel use tax reports and payment due. 

Light wine and beer manufacturers’ and 
dealers’ tax reports due. 

Lubricating oils tax due; dealers’ reports 
due. 

New Orleans sales and use tax and reports 
due. 

State sales and use tax returns and pay- 
ments due. 

Petroleum solvents reports due. 


and 





MAINE 


February 10—— 
Manufacturers and wholesalers of malt 
beverages—reports due. 
February 15—— 
Use fuel tax and reports due. 
February 28—— 
Gasoline tax and reports due. 


MARYLAND 

February 10—— 

Admissions tax payment due. 
February 15—— 

Income tax information returns due. 
February 28 

Beer tax reports and payment due. 

Gasoline tax reports and payment due. 

Motor fuel purchasers in cargo lots—re- 

ports due. 





MASSACHUSETTS 
February 10—— 


Alcoholic beverage tax reports and pay- 
ment due. 


February 15—— 
Cigarette distributors’ 
due. 
February 28 
Gasoline tax reports and payment due. 


taxes and reports 





MICHIGAN 
February 1—— 


Gas and oil severance tax reports and pay- 
ment due. 


Banks and trust companies’ intangible tax 
information returns due. 


February 5—— 
Carriers’ gasoline tax reports due. 
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February 15—— 

Sales tax reports and payment due. 
Use tax reports and payment due. 
February 20 

Distributors’ gasoline tax reports and pay- 
ment due. 
Gas and oil severance tax reports and pay- 
ment delinquent. 
February 28—— 
Motor vehicle registration fees due. 





MINNESOTA 
February 1—— 
Annuity income tax and information re 
turns due. 


Express, freight line, sleeping car, tele 
graph and telephone company returns 
due. 

Railroads’ leased freight car reports due. 

Royalty tax reports due. 

February 10—— 

Brewers’, manufacturers’ and wholesalers’ 

alcoholic beverage reports due. 
February 15—— 

Interstate motor carriers’ mileage tax due. 

Railroads’ semi-annual gross earnings re- 
ports due. 

February 25—— 
Gasoline tax payments due. 


MISSISSIPPI 
February 1—— 
Property tax 
ment) due. 
February 5—— 
Factory reports due. 
February 10—— 
Admissions taxes and reports due. 
February 15—— 

Gasoline tax reports and payment due. 

Manufacturers,’ distributors’ and whole- 
salers’ tobacco reports due. 

Retailers’, wholesalers’ and distributors’ 
and common carriers’ light wines and 
beer reports due. 

Sales taxes and reports due. 

Timber severance taxes and reports due. 

Use tax reports and payment due. 

February 28—— 

Foreign corporation insurance premiums 

taxes (semi-annual) and reports due. 


(first semi-annual install- 


MISSOURI 
February 5—— 
Non-intoxicating beer permittees’ reports 
due. 
February 15—— 
Alcoholic beverage reports due. 
Gasoline tax reports due. 
Kansas City property tax returns due. 
Retail sales tax reports and payment due. 
February 25—— 
Gasoline tax due. 
Use fuel tax and returns due. 
February 28—— 
Soft drinks tax reports and payment due. 


MONTANA 
February 1—— 
Motor vehicle registration and fees due. 
February 15—— 
Brewers’ and liquor wholesalers’ tax re- 
ports and payment due. 
Electric company reports and taxes due. 
Gasoline tax reports and payment due. 
February 20—— 
Producers’, transporters’, dealers’ and re- 
finers’ crude petroleum reports due. 


NEBRASKA 
February 1—— 
Motor vehicle registration and fees due. 


February 15—— 


Alcoholic beverage manufacturers’ 

wholesale distributors’ reports due. 
Gasoline tax reports and payment due. 
Imitation butter reports and taxes due. 


and 
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NEVADA 
February 1—— 
Insurance agents’ and brokers’ licenses ex- 
pire. 
February 15—— 
Carriers’ gasoline tax reports due. 
Carriers’ motor vehicle fuel reports due. 
Petroleum products reports and fees due. 
February 25—— 
Dealers’ gasoline tax reports and payment 
due. 
Fuel users’ tax reports and payment due. 


NEW HAMPSHIRE 
February 1—— 
Gasoline tax due. 
February 10 
Alcoholic beverage reports and taxes due. 
February 15—— 
Gasoline tax reports due. 


NEW JERSEY 
February 1 

Bank share tax (quarterly installment) 
due. 

Property tax (quarterly installment) due. 

Public utilities using streets—gross re- 
ceipts tax reports due. 7 

February 10—— 

Busses and jitneys in municipalities—gross 
receipts reports and taxes due. 

Interstate busses—excise taxes and reports 
due. 

February 15—— 

Manufacturers,’ distributors’, transporters’, 
warehousemen’s and importers’ alcoholic 
beverage taxes and reports due. 

February 20—— 

Retailers’ alcoholic beverage reports and 

taxes due. 
February 28—— 

Carriers’ gasoline tax reports due. 

Distributors’ gasoline taxes and reports 
due. 


NEW MEXICO 
February 1—— 
Mineral property reports due. 
February—First Monday 
Railroad, telegraph, telephone, and trans- 
mission or pipe line company property 
tax returns due. 
February 15—— 
Occupational gross income tax reports and 
payment due. 
Oil and gas severance gross production re- 
ports due. 
Severance taxes and reports due. 
February—Third Monday 
Railroad rolling stock property tax returns 
due. 
February 20—— 
Motor carriers’ reports and taxes due. 
February 25—— 
Gasoline taxes and reports due. 
Use or compensating taxes and reports 
due. 
NEW YORK 
February 15—— 
Information returns and remittances of 
amounts withheld due. 
Transportation and transmission compa- 
nies’ additional taxes and reports due. 
February 20—— 
Alcoholic beverage taxes and reports due. 
February 25—— 
New York City conduit company taxes and 
reports due. 
New York City public utility excise taxes 
and returns due. 
February 28—— 
Gasoline tax reports and payment due. 
Insurance company premiums taxes and re- 
ports due. 
Water, electric, gas, etc., companies’ taxes 
and reports due. 
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NORTH CAROLINA 
February 1—— 
Bank share tax delinquent. 
General property taxes delinquent. 
February 10—— 
Carriers’ gasoline tax reports due. 
Railroads’ alcoholic beverage taxes and re- 
ports due. 
February 15—— 
Last day to make semi-annual reports and 
pay insurance company premiums taxes. 
Sales tax reports and payment due. 
Spirituous liquor taxes due. 
Use tax reports and payment due. 
February 20—— 
Distributors’ gasoline tax reports and pay- 
ment due. 
Franchise carriers’ and haulers’ taxes and 
reports due. 


NORTH DAKOTA 
February 1—— 
Cigarette distributor’s report due. 
Oil reports and fees due. 
February 15—— 
Alcoholic beverage transactions taxes and 
reports due. 
Gasoline tax reports and payment due. 
Interstate motor carriers’ tax due. 
Railroad and telephone companies’ prop- 
erty tax reports due. 


OHIO 

February 10—— 

Admissions taxes and reports due. 

Class A and B permittes’ alcoholic beverage 

reports due. 

February 15—— 

Cigarette use taxes and reports due. 
February 20—— 

Dealers’ gasoline tax reports due. 
February 28—— 


Carriers’ gasoline tax reports due. 
Gasoline tax due. 


OKLAHOMA 
February 1—— 
Oil, gas and mineral gross production taxes 
and reports due. 
February 5—— 
Operators’ reports of mines other than coal 
due. 
February 10—— 
Airports’ gross receipts taxes and reports 
due. 
Alcoholic beverage taxes and reports due. 
February 15—— 
Carriers’ gasoline tax reports due. 
Gasoline taxes and reports due. 
Information returns under income tax due. 
Sales taxes and reports due. 
February 20—— 
Carriers’ use fuel tax reports due. 
Coal mine operators’ reports due. 
Diesel fuel oil taxes and reports due. 
Use tax reports and payment due. 
Use fuel oil tax and reports due. 


February 28—— 
Insurance company premiums tax reports 
and payment due. 
Intangible personal property of public 
service corporations and railroads listed. 
Public service company returns due. 


OREGON 

February 10—— 

Oil production tax reports and payment 

due. 

February 15—— 

Income tax information returns due. 
February 26—— 

Alcoholic beverage taxes and reports due. 

Gasoline taxes and reports due. 

Motor carriers’ taxes and reports due. 


PENNSYLVANIA 
February 1—— 
Last day to file public utility reports and 
pay taxes. 
Motor carriers’ gross receipts taxes and 
reports due. 
February 10—— 
Importers’ spirituous and vinous liquor re- 
ports due. 
Malt beverage reports due. 
February 15—— 
Bank share tax reports due. 
Employers’ returns of tax withheld at 


source due under Philadelphia income 
tax. 


Manufacturers’ alcoholic beverage taxes 
and reports due. 
State personal property tax and returns 
due. 
February 28—— 
Gasoline tax reports and payment due. 


RHODE ISLAND 
February 1 
Reports due from owners of ships in for- 
eign commerce. 
February 10—— 
Manufacturers’ alcoholic beverage reports 
due. 
Tobacco products tax reports due. 
February 15—— 
Gasoline taxes and reports due. 
Unincorporated business tax returns and 
taxes due. 
February 28—— 
Last day to file annual corporation reports. 


SOUTH CAROLINA 
February 1—— 
Last day to file billiards license tax. 
February 10—— 
Admissions taxes and reports due. 
Beer and wine wholesalers’ reports due. 
Last day to file power tax return and make 
payment. 
February 20—— 
Motor fuel taxes and reports due. 
Gasoline taxes and reports due. 
Pawnbrokers’ property tax returns due. 
Last day for telegraph, express, sleeping 
car and telephone companies to deliver 
property statement. 
February 28—— 
Last day to file corporation license tax re- 
ports. 
Last day to make public utility franchise 
tax returns. 


SOUTH DAKOTA 
February 1—— 
Passenger motor carriers’ taxes due. 
February 15—— 
Alcoholic beverage sales reports due; tax 
due thirty days hence. 
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Gasoline tax 
days hence. 
Sales taxes and reports due 
Use taxes and reports due. 
February 28—— 
Foreign corporation reports and fees due. 


reports due; tax due thirty 


TENNESSEE 
February 1—— 
Cottonseed oil mill reports due. 


February 10—— 
Barrel tax on beer due. 
Carriers’ gasoline tax reports due. 
Cigarette distributors’ reports due. 
Last day to make alcoholic beverage re- 
ports. 
February 15—— 
Mines’ annual statistical reports due. 
Reports due on fuel used in internal com 
bustion engines. 
February 20—— 
Distributors’ 
due. 
Liquid carbonic acid gas tax due. 


gasoline taxes and reports 


TEXAS 
February 15—— 
Oleomargarine dealers’ taxes and reports 
due. 


February 20—— 
Carriers’ motor fuel tax reports due. 
Liquefied gas and liquid fuel use tax and 
reports due. 
Motor fuel tax and reports due. 
Oil and gas well servicers’ reports and 
gross receipts taxes due. 
February 25—— 
Carbon black production taxes and reports 
due. 
Natural gas production taxes and reports 
due. 
Oil production taxes and reports due. 
Theatres’ prizes and awards taxes and re- 
ports due. 


UTAH 
February 10—— 
Carriers’ gasoline tax reports due. 
Carriers’ use fuel tax reports due. 
Liquor licensee’s reports due. 
Mining occupation tax returns due. 
Mining property tax returns due. 
February—Second Monday—— 
Public utility property tax returns due. 
February 15—— 
Distributors’ and retailers’ gasoline taxes 
and reports due. 
Income tax information returns due. 
Use fuel tax and reports due. 
February 28—— 
Motor vehicle registration fees due 


VERMONT 
February 10—— 
Alcoholic beverage taxes and reports due 
February 15—— 
Electric light and power company reports 
and taxes due. 
Income tax information returns due. 
February 28—— 
Gasoline taxes and reports due. 
Insurance company premiums tax due. 
Last day for domestic banks to pay semi 
annual installment of deposits tax 


VIRGINIA 
February 1—— 
Bank share tax reports due. 
February 106—— 
Beer dealers’, bottlers’ and manufacturers’ 
reports due 


February 20—— 
Carriers’ gasoline tax reports due. 
Gasoline taxes and reports due. 
Use fuel tax and reports due. 


WASHINGTON 
February 10—— 
Malt products brewers’ and manufacturers’ 
tax reports due. 
February 15—— 
Butter substitutes taxes and reports due. 
Carriers’ gasoline tax reports due. 
Gasoline taxes and reports due. 
{nsurance company gross premiums tax 
returns due. 
Use fuel oil tax and reports due. 


WEST VIRGINIA 
February 10—— 
Alcoholic beverage taxes and reports due. 
February 15—— 
Sales taxes and reports due. 
February 28—— 
Gasoline tax and reports due. 


WISCONSIN 
February 10—— 
Alcoholic beverage tax reports due. 
Tobacco products tax returns due. 
February 15—— 
Railroad and street railway semi-annual 
gross receipts reports due. 
February 20—— 
Gasoline and diesel fuel taxes and reports 
due. 
February 28—— 
Privilege dividend taxes and returns due. 


WYOMING 

February 10—— 

Carriers’ gasoline tax reports due. 
February—Second Monday 

Last day to file mine products tax returns. 
February 15—— 

Dealers’ gasoline tax and reports due. 

Sales taxes and reports due. 

Use taxes and reports due. 

Wholesaler’s gasoline tax and reports due. 
February 20—— 

Motor carriers’ taxes and reports due. 
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February 1—— 

Last day to file ownership certificates with 
withholding agents where bond interest 
is exempt or excess tax was withheld in 

1942. Form 1000. 
February 15—— 

Annual information returns of salaries, 
dividends and other payments. Forms 
1096, 1099, 

Annual information return of banks and 
brokers on customer security or com- 
modity sales of $25,000 or more. Forms 
1100, 1100A. 

Corporation income tax and excess profits 
tax returns due for fiscal year ended 
November 30. Forms 1120 and 1121. 

Entire income-excess profits tax or first 
quarterly installment due on returns for 
fiscal year ended November 30. Forms 
1040, 1041, 1120, 1121, 1120H, 1120L. 

Entire income tax or first and second quar- 
terly installments due under general ex- 
tension (citizens abroad, etc.) for fiscal 
year ended August 31, with interest at 
6% from November 15 on first install- 
ment, Form 1040 or 1120. 

Entire income tax or first quarterly in- 
stallment due on returns of nonresidents 
for fiscal year ended August 31. Forms 
1040B, 1040NB, 1040NB-a, 1120NB. 


Fiduciary income tax return due for f 
year ended November 30. Form 104}, 

Foreign partnership return of income ¢ 
by general extension for fiscal year en@ 
ed August 31. Form 1065. 

Individual income tax returns due by gen 
eral extension for fiscal year ended A 
gust 31, in case of American citizens 
abroad. Form 1040. $ 

Individual income tax return due for fiscal 
year ended November 30. Form 1049, 

Last quarterly income tax payment due on 
returns of nonresidents for fiscal year 
ended August 31, 1941. Forms 1040B, 
1040NB, 1040NB-a, 1120NB. 

Life insurance company income tax me 
turns due for fiscal year ended November 
30. Form 1120L. 

Monthly information return of stockhold- 
ers and directors of foreign personal 
holding companies due for January, 
Form 957. 

Nonresident alien individual income tax 
return due for fiscal year ended August 
31. Form 1040B. 

Nonresident alien individual income tax 
return due (no U, S. business or office) 
for fiscal year ended August 31. Forms 
1040NB, 1040NB-a. 

Nonresident foreign corporation income 
tax return due for fiscal year ended Au 
gust 31. Form 1120NB. 

Partnership return of income due for fiscal 
year ended November 30. Form 1065. 
Resident foreign corporations and domes 
tic corporations w:th business and books 
abroad or principal income from U. §. 
possessions—returns due for fiscal year 
ended August 31, by general extension. 

Forms 1120 and 1121. 

Second quarterly income-excess prcfits tax 
payment due for fiscal year ended Aw 
gust 31. Forms 1040, 1041, 1120, 1120H, 
1120L, 1121. 

Second quarterly income tax payment due 
on returns of nonresidents for fizcal year 
ended May 31. Forms 1140B, 1120H, 
1120L, 1120NB. 

Stockbrokers’ monthly return of stamp ae 
count due for January. Form 838. 


Third quarterly income-excess profits tax 
payment due for fiscal year ended May 
31. Forms 1040, 1041, 1120, 1120H, 1120L, 
1121. 8 


February 20—— 


Monthly information return of ownership 

certificates and income tax to be paid at 
source on bonds due for January. Form 
1012, 


February 28—— 


Admissions, dues and safety deposit box 
rentals tax due for January. Form 72% 


Excise taxes on electrical energy, tele 
graph and telephone facilities, transpor 
tation of oil by pipe line, and passenger 
transportation due for January. Form 
a 

Excise taxes on lubricating oils, matches, 
and gasoline due for January. Form 
726. 

Excise taxes on sales due for January. 
Form 728. 


Processing taxes on oils due for January. 
Form 932. 

Retail dealers’ excise tax and returns due 
for January on jewelry, etc., furs and 
toilet preparations. Form 728a. 

Sugar (manufactured) tax due for Jair 
uary. Form 1 (Sugar). 

Tax on bowling alleys, billiard and pool 
rooms and coin operated amusement and 
gaming devices due for January, if lia 
bility incurred. Form 11B. 
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